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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. The three part number in the heading distinctively identifies
each document, and the last part of the number indicates the filing sequence within an issue’s material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS
OF HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.04 RCW)
or the Higher Education Administrative Procedure Act (chapter 28B.19 RCW) may be distinguished by the size
and style of type in which they appear.

(@) Proposed rules are those rules pending permanent adoption by an agency and set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

() Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATTER

RCW 34.04.058 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:

(@) In amendatory sections—
(i) underlined matter is new matter;
(i) deleted matter is ((Hined-out-and-bracketed-between-double-pare
(b) Complete new sections are prefaced by the heading NEW SECTION;
(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA or the HEAPA does
not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office.

5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules take effect thirty days after the rules and the agency order adopting
them are filed with the code reviser. This effective date may be delayed, but not advanced, and a delayed
effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser and remain effective for a maximum of ninety
days from that date.

(¢) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser for purposes of clarification or correction or to show the source or history
of a document is enclosed in brackets [ ].

7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of
each issue.
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1979
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Closing Dates !

oTS? Non-OTS Non-OTS

10 pages 29 pages

10 pages and 11 to and 30 pages

Distribution First Agency maximum 29 pages or more

Issue No. Date Action Date 2 (14 days) (28 days) (42 days)
79-01 Jan 17 Feb 6 Jan 3 Dec 20, 1978 Dec 6, 1978
79-02 Feb 21 Mar 13 Feb 7 Jan 24 Jan 10
79-03 Mar 21 Apr 10 Mar 7 Feb 21 Feb 7
79-04 Apr 18 May 8 Apr 4 Mar 21 Mar 7
79-05 May 16 Jun § May 2 Apr 18 Apr 14
79-06 Jun 20 Jul 10 Jun 6 May 23 May 9
79-07 Jul 18 Aug 7 Jul 3 Jun 20 Jun 6
79-08 Aug 15 Sep 4 Aug 1 Jul 18 Jul 3
79-09 Sep 19 Oct 9 Sep 5 Aug 22 Aug 8
79-10 Oct 17 Nov 6 Oct 3 Sep 19 Sep 5
79-11 Nov 21 Dec 11 Nov 7 Oct 24 Oct 10
79-12 Dec 19 Jan 8, 1980 Dec § Nov 21 Nov 7

A1l documents are due at the Code Reviser's Office by 5:00 p.m. on the applicable closing date for inclusion in a particular issue of the
Register; see WAC 1-12-035 or 1-13-035.

No proceeding shall be held on any rule until twenty days have passed from the distribution date of the register in which notice thereof
was contained.” RCW 28B.19.030(2) and 34.04.025(2). These dates represent the twentieth day after the distribution date of the immediately

preceding Register.
JOTS is the acronym used for the Order Typing Service offered by the Code Reviser's Office which is briefly explained in WAC 1-12-220
and WAC 1-13-240.
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WSR 79-02-001
ADOPTED RULES

DEPARTMENT OF NATURAL RESOURCES
[Order, Filed January 4, 1979}

Be it resolved by the Department of Natural Re-
sources acting at Olympia, Washington that it does pro-
mulgate and adopt the annexed rules relating to
Geothermal resources drilling and completion practices
in accordance with. RCW 79.76.050(2).

This action is taken pursuant to Notice No. WSR 78—
09-120 filed with the code reviser on 9/6/78. Such rules
shall take effect pursuant to RCW 34.04.040(2).

This rule is promulgated pursuant to RCW
79.76.050(2) and is intended to administratively imple-
ment that statute.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW).

APPROVED AND ADOPTED November 14, 1978.

By Bert L. Cole
Commissioner of Public Lands

Chapter 332-17 WAC
GEOTHERMAL DRILLING RULES AND REGU-
LATIONS

NEW SECTION

WAC 332-17-010 INSPECTION. The department
shall inspect all geothermal operations for the purpose of
obtaining compliance with the rules, regulations, and or-
ders promulgated by authority of the Geothermal Re-
sources Act, chapter 43, Laws of 1974 ex. sess.

NEW SECTION

WAC 332-17-020  GENERAL RULES. General
rules shall be statewide in application unless otherwise
specifically stated and shall be applicable to all lands
within the jurisdiction of the state of Washington.

NEW SECTION

WAC 332-17-030 SUPREMACY OF SPECIAL
RULES AND ORDERS. Spccial rules and orders will
be issued as required and shall prevail as against general
rules if in conflict therewith.

NEW SECTION

WAC 332-17-100 APPLICATION FOR PER-
MIT TO COMMENCE DRILLING, REDRILLING
OR DEEPENING. (1) The owner or opcrator of any
well, or proposed well, before commencing the drilling,
redrilling, or deepening of any wells shall file with the
department a writtcn application in triplicatc of the in-
tention to commence such drilling, redrilling or deepen-
ing accompanied by a fcc of two hundred dollars as
prescribed in RCW 79.76.070, cxcept no fee is required
for the drilling of core holcs. The application shall be on
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forms as prescribed by the department and contain the
following:

(a) The name of operator or company and address.

(b) Description of the lease or property including
acres together with the name and address of the owner
or owners of surface and mineral rights.

(c) The proposed location of the well or wells includ-
ing a typical layout showing the position of mud tanks,
reserve pits, cooling towers, pipe racks, etc.

(d) Existing and planned access and lateral roads.

(e) Location and source of water supply and road
building material.

(f) Location of supporting facilities.

(g) Other areas of potential surface disturbances.

(h) The topographic features of the land, including
drainage patterns.

(i) Methods for disposing of waste materials.

(j) The proposed drilling and casing plan.

(k) A surveyed plat showing the surface and expected
bottom-hole locations and the distances from the nearest
section or tract lines as shown on the official plat of
survey or protracted surveys of each well or wells. The
scale shall not be less than 1:24,000.

() A narrative statement describing the proposed
measures to be taken for protection of the environment,
including, but not limited to, the prevention or control
of:

(i) fires,

(i1) soil erosion,

(iii) pollution of surface and ground waters,

(iv) damage to fish and wildlife or other natural
resources,

(v) air and noise pollution, and

(vi) hazards to public health and safety during opera-
tional activities.

{(m) Such other pertinent information or data which
the department may require to support the application
for the development of geothermal resources and the
protection of the environment.

Provisions for monitoring may be required as deemed
necessary by the department to ensure compliance with
these regulations.

The collection of data concerning existing air and wa-
ter quality, noise, seismic and land subsidence activities,
and the ecological system of the area may be required as
deemed necessary by the department.

(2) An application for the drilling of core holes shall
contain the following:

(a) Name and address of the operator or company.

(b) Name and number, location of the core hole or
holes to the nearest quarter—quarter section or lot.

(c) Proposed depth of each core hole, but not to ex-
ceed 750 feet into bedrock.

(d) A map of sufficient scale to show topography and
drainage patterns, access roads, and thc proposed core
hole locations. A metes and bounds description of each
core hole location shall be provided to the department
within thirty days of completion of the core hole or the
approved core hole program. _

(3) Well names and numbers shall not be changed
without first obtaining the written approval of the
department.
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NEW SECTION

WAC 332-17-110 CASING REQUIREMENTS.
(1) All wells shall be cased to protect or minimize dam-
age to the environment, surface and ground waters, geo-
thermal resources and health and property. The
department shall approve proposed well spacing and well
casing programs or prescribe such modifications to the
programs as the department determines necessary for
proper development, giving consideration to such factors
as:

(a) Topographic characteristics of the area.

(b) Hydrologic, geologic, or reservoir characteristics
of the area.

(c) The number of wells that can be economically
drilled to provide the necessary volume of geothermal
resources for the intended use.

(d) Protection of correlative rights.

(e) Minimizing well interference.

(f) Unreasonable interference with multiple use of
lands.

(g) Protection of the environment.

(2) Casing specifications shall be established on an
individual well basis. The following specifications are
general, but should be used as guidelines in submitting
drilling permit applications.

(a) Conductor pipe. Annular space shall be cemented
solid from the shoe to surface. An annular blowout pre-
venter, or equivalent, remotely controlled hydraulically
operated including a drilling spool with side outlets or
equivalent may be required by the department. A kill
line and blowdown line with appropriate fittings shall be
connected to the drilling spool when same is required.

Conductor casing shall be set to a minimum depth of
15 meters (50 feet).

(b) Surface casing. This casing shall be set at a depth
equivalent to, or in excess of, ten percent of the proposed
depth of the well, provided, however, such depth shall
not be less than 60 meters (200 feet) or extend less than
30 meters (100 feet) into bedrock. Surface casing holes
shall be logged with an induction electric log, or equiva-
lent, prior to running surface casing.

(c) Intermediate casing. This casing shall be required
whenever anomalous pressure zones, cave—ins, washouts,
abnormal temperature zones, uncased fresh water aqui-
fers, uncontrollable lost circulation zones, or other drill-
ing hazards are present or occur, and whenever the
surface casing has not been cemented through competent
rock units. Intermediate casing strings shall be cemented
solid if possible from the shoe to surface. If a liner is
used as an intermediate string, the lap shall be tested by
a fluid entry or pressure test to determine whether a seal
between the liner top and the next casing string has been
achieved. The liner overlap shall be a minimum of 30
meters (100 feet). The test shall be recorded in the
driller’s log and may be witnessed by a representative of
the department.

(d) Production casing. This casing may be set above
or through the producing or injection zone and cemented
above the objective zones. Production casings shall be
cemented to the surface or lapped into the intermediate
string. Overlap shall not be less than 30 meters (100
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feet) and shall be pressure tested. Lap or casing failure
shall require repair, recementing, and successful
retesting.

(e) Cementing of casing. Conductor and surface cas-
ing strings shall be cemented with a quantity of cement
sufficient to fill the annular space from the shoe to sur-
face. A high temperature resistant admix shall be used
in cementing production casing unless waived by the de-
partment, and shall be cemented in a manner necessary
to exclude, isolate, or segregate overlying formation flu-
ids from the geothermal resources zone and to prevent
the movement of fluids into possible fresh water zones.

A temperature or cement bond log may be required
by the department if an unsatisfactory cementing job is
indicated.

(f) Pressure testing. Prior to drilling out the casing
shoe after cementing, all casing strings set to a depth of
152 meters (500 feet) or less except for conductor cas-
ing, shall be pressure tested to a minimum pressure of 35
bars (500 psi). Casing strings set to a depth of 152 me-
ters (500 feet) or greater shall be pressure tested to a
minimum pressure of 69 bars (1,000 psi) or 0.045
bars/meter (0.2 psi/ft) whichever is greater. Such test
shall not exceed the rated working pressure of the casing
or the blowout preventor stack assembly, whichever is
lesser.

NEW SECTION

WAC 332-17-120 BLOWOUT PREVENTION.
Blowout prevention and related control equipment shall
be installed, tested immediately thereafter, and properly
maintained ready for use until drilling operations are
completed. Certain components, such as packing ele-
ments and ram rubbers, shall be of high temperature re-
sistant material as necessary. All kill lines, blowdown
lines, manifolds, and fittings shall be steel and have
temperature derated minimum working pressure rating
equivalent to the maximum anticipated wellhead surface
pressure. Unless otherwise specified, blowout prevention
equipment shall have manually operated gates and re-
motely controlled hydraulic actuating systems and
accumulators of sufficient capacity to close all of the
hydraulically operated equipment and have a minimum
pressure of 69 bars (1,000 psi) remaining on the accu-
mulator. Dual control stations shall be installed with a
high pressure backup system. One control panel shall be
located at the driller's station and one control panel shall
be located on the ground at least 15 meters (50 feet)
away from the wellhead or rotary table. Blowout pre-
vention assemblies involving the use of air or other gas-
eous fluid drilling systems may include, but are not
limited to, a rotating head, a double ram blowout pre-
venter or equivalent, a banjo-box or an approved substi-
tute therefore and a blind ram blowout preventer or gate
valve, respectively. Exceptions to the requirements of
this paragraph will be considered by the department for
areas of known surface stability and low subsurface for-
mation pressure and temperatures.

(1) Conductor casing. One remotely controlled hy-
draulically operated expansion type preventer or accept-
able alternative, including a drilling spool with side
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outlets or equivalent, may be required before drilling
below conductor casing.

(2) Surface, intermediate and production casing. Prior
to drilling below any of these strings, blowout prevention
equipment shall include a minimum of:

(a) One expansion-type preventer and accumulator or
a rotating head,

(b) A manual and remotely controlled hydraulically
operated double ram blowout preventer or equivalent
having a temperature derated minimum working pres-
sure rating which exceeds the maximum anticipated sur-
face pressure at the anticipated reservoir fluid
temperature,

(c) A drilling spool with side outlets or equivalent,

(d) A fillup line,

(e) A kill line equipped with at least one valve, and

(f) A blowdown line equipped with at least two valves
and securely anchored at all bends and at the end.

(3) Testing and maintenance. Ram-type blowout pre-
venters and auxiliary equipment shall be tested to a
minimum of 69 bars (1,000 psi) or to the working pres-
sure of the casing or assembly, whichever is the lesser.
Expansion-type blowout preventers shall be tested to 70
percent of the above pressure testing requirements.

(a) The blowout prevention equipment shall be pres-
sure tested:

(i) When installed,

(ii) Prior to drilling out plugs and/or casing shoes,

(iii) Not less than once each week, alternating the
control stations, and

(iv) Following repairs that require disconnecting a
pressure seal in the assembly.

(b) During drilling operations, blowout prevention
equipment shall be actuated to test proper functioning as
follows:

(i) Once each trip for blind and pipe rams, but not
less than once each day for pipe rams, and

(ii) At least once each week on the drill pipe for ex-
pansion—type preventers. :

All flange bolts shall be inspected at least weekly and
retightened as necessary during drilling operations. The
auxiliary control systems shall be inspected daily to
check the mechanical condition and effectiveness and to
ensure personnel acquaintance with the method of oper-
ation. Blowout prevention and auxiliary control equip-
ment shall be cleaned, inspected and repaired, if
necessary, prior to installation to assure proper function-
ing. Blowout prevention controls shall be plainly labeled,
and all crew members shall be instructed on the function
and operation of such equipment. A blowout prevention
drill shall be conducted weekly for each drilling crew.
All blowout prevention tests and crew drills shall be re-
corded on the driller's log.

(4) Related well control equipment. A full opening
drill string safety valve in the open position shall be
maintained on the rig floor at all times while drilling
operations are being conducted. A kelly cock shall be
installed between the kelly and the swivel.

NEW SECTION

WAC 332-17-130 DRILLING FLUID. The prop-
erties, use and testing of drilling fluids and the conduct

(5]

WSR 79-02-001

of related drilling procedures shall be such as are neces-
sary to prevent the blowout of any well. Sufficient drill-
ing fluid materials to ensure well control shall be
maintained in the field area readily accessible for use at
all times.

(1) Drilling fluid control. Before pulling drill pipe, the
drilling fluid shall be properly conditioned or displaced.
The hole shall be kept reasonably full at all times, how-
ever, in no event shall the annular mud level be deeper
than 30 meters (100 feet) from the rotary table when
coming out of the hole with drill pipe. Mud cooling
techniques shall be utilized when necessary to maintain
mud characteristics for proper well control and hole
conditioning. The conditions contained herein shall not
apply when drilling with air or aerated fluids.

(2) Drilling fluid testing. Mud testing and treatment
consistent with good operating practice shall be per-
formed daily or more frequently as conditions warrant.
Mud testing equipment shall be maintained on the drill-
ing rig at all times. The following drilling fluid system
monitoring or recording devices shall be installed and
operated continuously during drilling operations, with
mud, occurring below the shoe of the conductor casing:

(a) High—low level mud pit indicator including a visu-
al and audio—warning device, if applicable,

(b) Degassers if applicable, and desilters and
desanders if required for solids control,

(c) A mechanical, electrical, or manual surface drill-
ing fluid temperature monitoring device. The tempera-
ture of the drilling fluid going into and coming out of
the hole shall be monitored, read, and recorded on the
driller's or mud log for a minimum of every 9 meters (30
feet) of hole drilled below the conductor casing, and

(d) A hydrogen sulfide indicator and alarm shall be
installed in areas suspected or known to contain hydro-
gen sulfide gas which may reach levels considered to be
dangerous to the health and safety of personnel in the
area.

No exceptions to these requirements will be allowed
without the specific prior permission of the department.

NEW SECTION

WAC 332-17-140 WELL LOGGING. All wells
shall be logged with an induction electric log or equiva-
lent from total depth to the shoe of the conductor casing.
The department may grant an exception to this require-
ment when well conditions make it impractical or im-
possible to meet the above requirements.

NEW SECTION

WAC 332-17-150 REMOVAL OF CASING. No
person shall remove casing or any portion thereof from
any well without first obtaining prior written approval
from the department. In the request to remove casing,
the applicant must describe the condition of the well, the
proposed casing to be removed, all casing in the hole,
location of plugs, and perforations.

NEW SECTION

WAC 332-17-160 DRILLING BOND. The owner
or operator who proposes to drill, redrill, or deepen a
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well for geothermal resources shall file with the depart-
ment a good and sufficient bond in the sum of fifteen
thousand dollars for each well or a fifty thousand dollar
blanket bond for one or more wells being drilled,
redrilled, or deepened at any time. The bond shall be
filed with the department at the time of filing the appli-
cation to drill, redrill, or deepen a well or wells. Ap-
proval of the bond by the department must be obtained
prior to the commencement of drilling, redrilling, or
deepening. The bond shall be made payable to the state
of Washington, conditioned for performance of the duty
to properly:

(1) Drill all geothermal wells,

(2) Operate and maintain producing wells, and

(3) Plug each dry or abandoned well in accordance
with applicable rules and regulations of the department.

The bond shall be executed by such owner or operator
as principal and by a surety company authorized to do
business in the state of Washington as surety, condi-
tioned upon the faithful compliance by the principal
with the laws, rules, regulations, and orders under the
Geothermal Resources Act and shall secure the state
against all losses, charges, and expenses incurred by the
state in obtaining such compliance by the principal of
the bond. .

A single core-hole bond shall be in the sum of five
thousand dollars and a blanket core~hole bond shall be
in the sum of twenty—five thousand dollars.

NEW SECTION

WAC 332-17-165 CANCELLATION OF BOND.
Termination and/or cancellation of any bond will not be
permitted until the well, or wells, for which the bond has
been issued have been properly abandoned or another
valid bond for such well or wells has been submitted
therefore and approved by the department. A bond may
be canceled upon transfer of the jurisdiction of the well
to and acceptance of jurisdiction by the department of
ecology. No bond shall be released until the department
in writing shall have authorized such release.

NEW SECTION

WAC 332-17-200  TRANSFER OF JURISDIC-
TION TO DEPARTMENT OF ECOLOGY. Transfer
of jurisdiction over a well to the department of ecology
may be permitted provided it has been established that it
is not technologically practical to produce electricity
commercially or usable minerals cannot be derived from
the well and provided, further, the department of ecolo-
gy has by affidavit indicated its willingness to assume
such responsibility. Transfer of such jurisdiction will re-
lieve the owner or operator of further compliance with
the provisions of the Geothermal Resources Act and
these rules and regulations, however, the owner or oper-
ator shall be subject to applicable laws and regulations
relating to wells drilled for appropriation and use of
ground waters.
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NEW SECTION

WAC 332-17-300 PROPER COMPLETION
AND ABANDONMENT. Completion and abandon-
ment of any well or wells shall be conditioned upon im-
plementation of adequate procedures to protect the
environmental and esthetic qualities of the drill site, ac-
cess roads, and other areas that were disturbed as a re-
sult of drilling or related operations.

(1) Completion. For the purposes of the Geothermal
Resources Act and these rules and regulations, a well
will be considered as properly completed when drilling
has been completed and a production head has been in-
stalled on the well pending actual utilization in the pro-
duction of geothermal resources as defined in this act.
Suspension of a well after completion and prior to actual
production shall not exceed six months duration unless
approved in writing by the department.

(2) Abandonment. A well shall be properly abandoned
for the purposes of this act when:

(a) Drilling, redrilling, or deepening operations have
ceased; or geothermal resources cannot be produced
from the well; or the well no longer commercially pro-
duces geothermal resources; and proper cement plugs
have been placed by the owner or operator and approved
by the department; and

(b) The owner or operator has taken all appropriate
steps to protect surface and ground waters and prevent
the escape of deleterious substances to the surface.

(3) Site restoration. Cellars, pads, structures, and
other facilities shall be removed. All drilling supplies and
scrap shall be removed. The surface shall be graded and
revegetated as appropriate to the immediate area or as
otherwise specified by the department.

NEW SECTION

WAC 332-17-310 ABANDONMENT PROCE-
DURES. No well shall be plugged and abandoned until
the manner and method of plugging have been approved
or prescribed by the department. The owner or operator
shall give notice to the department of the intention to
abandon the well and the date and time abandonment
procedures will commence.

(1) The notice shall specify the condition of the well
and the proposed method of abandonment. The owner or
operator shall furnish such additional information con-
cerning the well condition and abandonment procedures
as may be required by the department.

(2) The owner or operator shall within twenty—four
hours after giving notice of intent to abandon provide
the department with a written notice setting forth the
proposed abandonment procedures and the condition of
the well.

(3) All wells to be abandoned shall have cement plugs
placed in the well as prescribed herein. Such cement
shall consist of a high temperature resistant admix un-
less waived by the department in accordance with the
particular circumstances existing in the well.

(a) Cased holes.

(i) A cement plug shall be placed across all perfora-
tions in the casing, extending 30 meters (100 feet) below
and 30 meters (100 feet) above the perforated interval.




Washington State Register, Issue 79-02

(ii) A cement plug shall be placed across all casing
stubs, laps, and liner tops, extending a minimum of 15
meters (50 feet) below and 15 meters (50 feet) above
such stub, lap, or liner top.

(iii) Casing shoes shall be straddled by a cement plug
with a minimum of 30 meters (100 feet) below and 30
meters (100 feet) above and below the shoe.

(iv) All annular space open to the surface shall be
filled with cement to the surface. '

(v) All casing exposed to the surface shall be cut off 6
feet below ground surface unless otherwise designated by
the department.

(vi) A surface plug shall be placed in the casing ex-
tending for a minimum of 10 meters (30 feet) below the
approved cut off top of the casing. The casing shall be
capped by welding a steel plate on the casing stub.

(b) Open holes. Cement plugs shall be placed across
fresh water zones, geothermal resource zones, to isolate
formations, and to prevent interformational migration or
contamination of fluids. Such plugs shall extend a mini-
mum of 30 meters (100 feet) above and below all such
zones.

(4) All intervals between plugs shall be filled with
drilling mud.

(5) Within thirty days after plugging a well the owner
or operator shall file an affidavit with the department
setting forth in detail the method used in plugging the
well and restoring the site. The affidavit shall be made
on a form supplied by the department.

NEW SECTION

WAC 332-17-320 SUSPENSION. Drilling equip-
ment shall not be removed from any well where drilling
operations have been suspended before adequate mea-
sures have been taken to close the well and protect the
surface and subsurface resources including fresh water
aquifers. A suspended well shall be mudded and ce-
mented as set forth in WAC 332-17-310 of these rules
and regulations or as otherwise approved by the depart-
ment except that WAC 332-17-310(3)(a)(iv)—(vi) will
not be required.

NEW SECTION

WAC 332-17-340 NOTICE OF CHANGE OF
OWNERSHIP. Every person who acquires the right of
ownership or right of operation of a geothermal well or
wells shall within ten days notify the department in
writing of the newly acquired ownership or right of op-
eration and provide a bond equivalent to the bond sup-
plied by the prior owner or operator. Each notice shall
contain the following:

(1) Name, address, and signature of the person from
whom the well or land was acquired;

(2) Name and location of such well or wells;

(3) Date of acquisition; and

(4) Description of the land upon which such well or
wells is situated.

NEW SECTION

WAC 332-17-400 RECORDS. The owner or oper-
ator of any well or wells shall keep or caused to be kept
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careful and accurate logs, core records, and history of
the drilling of the well. The logs and tour reports shall
be kept in the local office of the owner or operator and
shall be subject during business hours to inspection by
the department except during casing or abandonment
operations when appropriate logs will be available at the
well site.

Records that shall be filed with the department as set
forth in RCW 79.76.210 are: ,

(1) The drilling log and core record showing the
lithologic characteristics and depths of formations en-
countered, and the depths and temperatures of water—
bearing and steam-bearing strata, and the temperature,
chemical compositions, and other chemical and physical
characteristics of fluids encountered. Core records shall
show the depth, lithologic character, and the fluid con-
tent of cores obtained.

(2) The well history shall describe in detail in chrono-
logical order on a daily basis all significant operations
carried out and equipment used during all phases of
drilling, testing, completion, recompletion, and abandon-
ment of the well.

(3) The well summary report shall accompany the
drilling logs and well history report. It shall show the
spud date, completion date, abandonment date, casing
summary, fresh water zones, producing zones, total
depth, well location, tops of formations penetrated and
bottom hole temperature.

(4) Production records shall be submitted monthly to
the department on or before the 10th of each month for
the preceding month on a form approved by the
department.

(5) Electric logs, directional logs, physical or chemical
logs, tests, water analysis, surveys including temperature
surveys, and such other logs or surveys as may be run.

(6) A set of ditch samples if taken at not less than 30
meters (100 feet) intervals.

NEW SECTION

WAC 332-17-410 VERTICAL AND DIREC-
TIONAL WELLS. Deviation surveys shall be taken on
all wells during the normal course of drilling at intervals
not to exceed 152 meters (500 feet). The department
may require a directional survey giving both inclination
and azimuth or a dipmeter to be obtained on all wells. In
calculating all surveys, a correction from true north to
Lambert-Grid north shall be made after making the
magnetic to true north correction. All surveys shall be
filed with department as set forth in WAC 332-17-400.
Wells are considered to be directional if inclination from
vertical exceeds an average of five degrees. In directional
wells directional surveys shall be obtained at intervals
not to exceed 30 meters (100 feet) prior to, or upon set-
ting any casing string or lines (except conductor casing)
and total depth.

NEW SECTION

WAC 332-17-420 DEPARTMENT TO WIT-
NESS TESTS. Sufficient notice shall be given in ad-
vance to the department of the date and time when the
owner or operator expects to run casing, test casing,
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conduct a drill stem test, or log a well in order that the
department may have a representative on the drill site as
a witness.

NEW SECTION

WAC 332-17-430 WELL DESIGNATION. The
owner or operator shall place in a conspicuous location
near the well site a sign setting forth the name of the
owner or operator, lease name, well number, permit
number, and the quarter—quarter section or lot, town-
ship, and range of the well location. Such well designa-
tion shall maintained until the well has been abandoned.

NEW SECTION

WAC 332-17-440 WELL SPACING. The depart-
ment will approve proposed well spacing programs or
prescribe such modifications to the programs as it deter-
mines necessary for proper development, giving consid-
eration to such factors as:

(1) Topography of the area;

(2) Geologic conditions of the reservoir;

(3) Minimum number of wells required for adequate
development; and

(4) Protection of environment.

NEW SECTION

WAC 332-17-450 RIGHT OF ENTRY. Depart-
ment representatives shall have the right to enter upon
any lands and examine such records related to the drill-
ing, redrilling, deepening, or the completion, or the
abandonment of, or production from any geothermal
well to ensure compliance with the Geothermal Re-
sources Act and these rules. Any owner or operator who
denies the right of entry of a department representative
or willfully hinders or delays the enforcement of the
provisions of the act and these rules or who otherwise
violates, fails, neglects, or refuses to comply with any of
the provisions of the act or these rules will be subject to
the penalties as set forth in RCW 79.76.260.

NEW SECTION

WAC 332-17-460 PITS OR SUMPS. The owner
or operator shall provide pits and/or sumps of adequate
capacity and design to retain all fluids and materials
necessary to the drilling, production, and related opera-
tions on the well. No contents of pits and/or sumps shall
be allowed to:

(1) Contaminate streams, artificial canals, waterways,
ground waters, lakes, or rivers;

(2) Adversely affect the environment, persons, plants,
and wildlife; and

(3) Adversely affect esthetic values of the property or
adjacent properties.

When pits and/or sumps are no longer needed, they
shall be pumped out and the contents disposed of in ap-
proved disposal sites unless otherwise approved by the
department.
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WSR 79-02-002
EMERGENCY RULES

DEPARTMENT OF FISHERIES
[Order 79—1—Filed January 5, 1979)

I, Gordon Sandison, director of Fisheries, do promul-
gate and adopt at Olympia, Washington, the annexed
rules relating to commercial fishing regulations.

I, Gordon Sandison, find that an emergency exists and
that the foregoing order is necessary for the preservation
of the public health, safety, or general welfare and that
observance of the requirements of notice and opportunity
to present views on the proposed action would be con-
trary to public interest. A statement of the facts consti-
tuting such emergency is Chum salmon are no longer
present in these areas so these orders are no longer
necessary.

Such rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 75.08.080
and is intended to administratively implement that
statute.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW).

APPROVED AND ADOPTED January 5, 1979.

By Gordon Sandison
Director

REPEALER

The following Orders of the Washington Administra-
tive Code are hereby repealed:

WAC 220-28-007FOE CLOSED AREA (78-137)
WAC 220-28-007GOC CLOSED AREA (78-121)
WAC 220-28-010D0G CLOSED AREA (78-127)
WAC 220-28-013BOG CLOSED AREA (78-124)
WAC 220-28-013G0C CLOSED AREA (78-106)

WSR 79-02-003
NOTICE OF PUBLIC MEETINGS

BOARD FOR VOLUNTEER FIREMEN
[Memorandum, Admin. Ass't.—January 5, 1979)

This is to notify you that the State Board for Volunteer
Firemen holds its business meetings quarterly on the
third Friday of January, April, July, and October. The
meeting place is the secretary's office in the Temple of
Justice. The regular meeting dates for 1979 are January
19th, April 20th, July 20th, and October 19th at 1:30
p-m.
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WSR 79-02-004
PROPOSED RULES

DEPARTMENT OF AGRICULTURE
[Filed January 8, 1979]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025 and chapter 16.57 RCW, that
the Department of Agriculture intends to adopt, amend,
or repeal rules concerning chapter 16.57 RCW. Regula-
tions relating to custom farm slaughtering and providing
additional funds, amending WAC 16-620-240, 16-620-
260 and repealing WAC 16-620-007;

that such agency will at 1:00 p.m., Wednesday,
March 14, 1979, in the Large Conference Room, Gen-
eral Administration Bldg., Olympia, Washington, con-
duct a hearing relative thereto;

and that the adoption, amendment, or repeal of such
rules will take place at 4:00 p.m., Monday, March 26,
1979, in the Directors Office, Department of Agricul-
ture, Olympia, Washington.

The authority under which these rules are proposed is
chapter 16.57 RCW.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency prior to March 12, 1979, and/or orally at 1:.00
p.m., Wednesday, March 14, 1979, General Administra-
tion Bldg., Olympia, Washington.

Dated: January 8, 1979
By: Bob Armstrong
Assistant Director

AMENDATORY SECTION (Amending Order 1373, filed 7/2/74)

WAC 16-620-240 SLAUGHTER TAG. In addition to such
identification, any licensed slaughterer shall attach the official
Washington State Department paper slaughter tag set to each of the
four quarters. These tags must remain on the quarters, for identifica-
tion, until processing. Any person buying hides from custom farm
slaughterers or persons slaughtering livestock for their own use shall
record the type of hide and make such record available to the Depart-
ment upon request. In lieu of such recording, such hide buyer shall
notify the Department that he has purchased a hide and make the re-
cords or hide available for the Department's inspection; PROVIDED,
That the Director may inspect hides for brands and other identification
and the holder of the hide at the time of the inspection shall make that
hide available at the Department's request.

AMENDATORY SECTION (Amending Order 1373, filed 7/2/74)

WAC 16-620-260 FEE. Only the Department of Agriculture will
provide such identifying paper tags to any licensed custom slaughterer
or custom cutting and wrapping facility upon request and the fee for
each such set of paper tags shall be ((thirty= )) one
dollar ($1.00) for beef tags and fifty cents (50¢) for hog and sheep

tags.

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 16-620-007 PROMULGATION.
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WSR 79-02-005
NOTICE OF PUBLIC MEETINGS

WASHINGTON STATE LIBRARY
[Memorandum—January 5, 1979]

The Washington State Library Commissibn will hold the
following meetings:

March 8, Olympia Public Library, Olympia
June 14, Spokane area (place to be decided)

Meetings begin at 10:00 a.m.

WSR 79-02-006
NOTICE OF PUBLIC MEETINGS

URBAN ARTERIAL BOARD
[Memorandum-—January 9, 1979]

Beginning at 9:30 a.m., Thursday, January 18, 1979
1. Minutes of UAB meeting, October 19, 1978
2.

3. Apportionment of funds deposited into the Urban
Arterial Trust Account between October 1, 1978 and
December 31, 1978

4. Allocation of Urban Arterial Trust Funds to pre-
viously authorized projects for the first quarter of 1979

Report of Chairman

5. Review obligation status of Urban Arterial Trust
Funds
6. Review active projects which have exceeded the

completion date approved by the Urban Arterial Board

7. Proposed authorization of Urban Arterial Trust
Funds for preliminary proposal projects

8. Report on completed audits of Urban Arterial
projects

9. Review proposed legislative changes to UAB
functional classification requirements

WSR 79-02-007
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES

(Board of Boiler Rules)
[Filed January 10, 1979]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025 and chapter 70.79 RCW, that
the Board of Boiler Rules intends to adopt, amend, or
repeal rules concerning 1978 Summer and 1978 Winter
Addenda to the ASME Boiler and Pressure Vessel Code,
amending WAC 296-104-200;

that such agency will at 10:00 a.m., Tuesday, March
20, 1979, in Conference Room 412, 300 West Harrison,
Seattle, WA conduct a hearing relative thereto;

and that the adoption, amendment, or repeal of such
rules will take place at 10:00 a.m., Tuesday, March 20,
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1979, in Conference Room 412, 300 West Harrison,
Seattle, WA.

The authority under which these rules are proposed is
RCW 70.79.030.

Interested persons may submit data, views, or argu-
ments to this agency in -writing to be received by this
agency prior to March 20, 1979, and/or orally at 10:00
a.m., Tuesday, March 20, 1979, Conference Room 412,
300 West Harrison, Seattle, WA.

Dated:
By:

January 9, 1979
John C. Hewitt
Director

AMENDATORY SECTION (Amending Order 77-12, filed 7/5/78)

WAC 296-104-200 INSPECTION OF SYSTEMS—STAND-
ARD FOR NEW CONSTRUCTION. The standard for new con-
struction shall be the 1977 edition of the ASME Code with all
addenda made thereto prior to ((Aprit+—1978:)) February 1, 1979.
The 1977 code as applicable may be used on and after the date of issue
and becomes mandatory twelve months after adoption by the Board as
defined in Paragraph (2) of RCW 70.79.050. The Board recognizes
that the ASME code states that new editions (of the code) becomes
mandatory on issue and that subsequent addenda becomes mandatory
six months after the date of issue. Also, in circumstances such as nu-
clear systems the time period for addenda becoming mandatory is de-
fined in the Code of Federal Regulations. Note: Editions of the ASME
Code including semi-annual addendas will be adopted in accordance
with the Administrative Procedures Act. Check with the Office of the
Chief Boiler Inspector for current code date.

WSR 79-02-008
ADOPTED RULES

DEPARTMENT OF GAME
[Order 129—Filed January 10, 1979]

Be it resolved by the Game Commission, State of
Washington, acting at Yakima, Washington, that it does
promulgate and adopt the annexed rules relating to the
regulations of Game Department license dealers.

This action is taken pursuant to Notice No. WSR 78-
11-093 filed with the Code Reviser on November 1,
1978.

This rule is promulgated under the general rule-
making authority of the Game Commission as author-
ized in RCW 77.12.040.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW) or the Administrative Procedure
Act (chapter 34.04 RCW), as appropriate, and the State
Register Act (chapter 34.08 RCW).

This order, after being first recorded in the Order
Register of this governing body, shall be forwarded to
the Code Reviser for filing pursuant to chapter 34.04
RCW and chapter 1-12 WAC.

APPROVED AND ADOPTED January 8, 1979.

by Ralph W. Larson
" Director

AMENDATORY SECTION (Amending Regulation
51, filed November 26, 1963.)

WAC 232-12-510 REQUIREMENTS OF LI-
CENSE DEALERS. (1) The Dircctor of Game, with
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the approval of the state game commission, may depu-
tize persons, firms, or corporations as license dealers in
such numbers as deemed necessary, for the purpose of
issuing hunting and fishing licenses.

(2) All persons, firms, or corporations so deputized
shall provide the Director of Game with a good and suf-
ficient bond in such amount as the director shall deter-
mine, such bond to guarantee full and complete payment
for any and all licenses sold or not remitted by the
dealer.

(3) License dealers shall remit all moneys collected

_from the sale of completely sold books of hunting and

(10]

fishing licenses ((omorbefore-theend-ofcach—catendar
month:))by the 10th day of the following month in
which the licenses are sold. At the end of each license
year, license dealers shall remit for all remaining sold li-
censes by the final date specified by the Director of
Game. Failure to comply with this regulation may result
in the cancellation of a license dealership.

WSR 79-02-009
PROPOSED RULES

DEPARTMENT OF GAME
[Filed January 10, 1979]

Notice is hereby given in accordance with the provi-
sions. of RCW 34.04.025 and chapter 42.30 RCW, that
the state Game Commission intends to adopt, amend, or
repeal rules concerning regulations implementing State
Environmental Policy Act, amending chapter 232-18
WACG;

that such agency will at 9:00 a.m., Monday, April 2,
1979, in the Town and Country Motor Inn, 2009 River-
side Drive, Mt. Vernon, WA conduct a hearing relative
thereto;

and that the adoption, amendment, or repeal of such
rules will take place at 9:00 a.m, Monday, April 2, 1979,
in the Town and Country Motor Inn, 2009 Riverside
Drive, Mt. Vernon, WA.

The authority under which these rules are proposed is
RCW 77.12.040.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency prior to April 2, 1979, and/or orally at 9:00
a.m., Monday, April 2, 1979, Town and Country Motor
Inn, 2009 Riverside Drive, Mt. Vernon, WA.

Dated: January 10, 1979
By: Wallace F. Kramer
Wildlife Management Chief

Chapter 232-18 WAC
GUIDELINES INTERPRETING AND IMPLEMENTING
THE STATE ENVIRONMENTAL POLICY ACT

WAC

232-18-025 Scope and coverage of this chapter

232-18-040 Definitions

232-18-050 Use of the environmental checklist form

232-18-060 Scope of a proposal and its impacts for the purpose
of lead agency determination, threshold determina-
tion, and EIS preparation

232-18-100 Summary of information which may be required of

a private applicant
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232-18-150 Exemptions exclusive—CEP approval of changes in
exemptions

232-18-190 Use and effect of categorical exemptions

232-18-203 Determination of lead agency—Procedures

232-18-205 Lead agency designation—Governmental proposals

232-18-240 Agreements as to lead agency status

232-18-300 Threshold determination requirement

232-18-305 Recommended timing for threshold determination

232-18-310 Threshold determination procedures—Environmen-
tal checkdist

232-18-320 Threshold determination procedures—Initial review
of environmental checklist

232-18-330 Threshold determination procedures—Information
in addition to checklist

232-18-340 Threshold determination procedures—Negative
declarations

232-18-345 Assumption of lead agency status by another agency
with jurisdiction over a proposal—Prerequisites, ef-
fect and form of notice

232-18-350 Affirmative threshold determination

232-18-355 Form of declaration of significance/nonsignificance

232-18-360 Threshold determination criteria—Application of
environmental checklist

232-18-365 Environmental checklist

232-18-370 Withdrawal of affirmative threshold determination

232-18-375 Withdrawal of negative threshold determination

232-18-400 Duty to begin preparation of a draft EIS

232-18-410 Pre—draft consultation procedures

232-18-420 Preparation of EIS by persons outside the lead
agency

232-18-425 Organization and style of a draft EIS

232-18-440 Contents of a draft EIS

232-18-442 Special considerations regarding contents of an EIS
on a non-project action

232-18-444 List of elements of the environment

232-18-450 Public awareness of availability of draft EIS

232-18-455 Circulation of the draft EIS—Review period

232-18-460 Specific agencies to which draft EIS shall be sent

232-18-470 Cost to the public for reproduction of environmental
documents

232-18-480 Public hearing on a proposal—When required

232-18-485 Notice of public hearing on environmental impact of
the proposal

232-18-500 Responsibilities of consulted agencies—Local
agencies

232-18-535 Cost of performance of consulted agency
responsibilities

232-18-540 Limitations on responses to consultation

232-18-545 Effect of no written comment

232-18-550 Preparation of the final EIS—Time period allowed

232-18-570 Preparation of the final EIS—Contents—When no
critical comments received on the draft EIS

232-18-580 Preparation of the final EIS—Contents—When crit-
ical comments received on the draft EIS

232-18-600 Circulation of the final EIS

232-18-650 Effect of an adequate final EIS prepared pursuant
to NEPA

232-18-660 Use of previously prepared EIS for a different pro-
posed action

232-18-690 Use of lead agency's EIS by other acting agencies
for the same proposal

232-18-695 Draft and final supplement to a revised EIS

232-18-700 No action for seven days after publication of the fi-

nat EIS

WASHINGTON STATE DEPARTMENT OF GAME
GUIDELINES
INTERPRETING AND IMPLEMENTING
THE
STATE ENVIRONMENTAL POLICY ACT

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-025 SCOPE AND COVERAGE OF THIS
CHAPTER. (1) ((Ht—is—the—intent—of-Bepartment—of—Game—that))

WSR 79-02-009

Compliance with the guidelines of this chapter shall constitute com-
plete procedural compliance with SEPA for all actions as defined in
WAC 232-18-040(2).

(2) This chapter applies to all "actions” as defined in WAC 232-18-
040(2) and applies to all activities of Department of Game. Further-
more, although these guidelines do not apply to actions of the depart-
ment exempted under WAC 232-18-150(2), the department accepts
the responsibility of attempting to follow the intent of the SEPA,
chapter 43.21C RCW, in its decision making process for exempt
actions.

(3) To the fullest extent possible, Department of Game shall inte-
grate the procedures required by this chapter with existing planning
and licensing procedures. These procedures should be initiated early,
and undertaken in conjunction with other governmental operations to
avoid lengthy time delays and unnecessary duplication of effort.

(4) Decision-making occurring within Department of Game on all
activities which may adversely impact the environment shall include
identification and consideration of all reasonable alternatives and miti-
gative measures as specified in this chapter.

(5) As part of all authorizations made by Department of Game such
conditions shall be imposed as may be warranted to mitigate adverse
effects on the environment, when such authorization applies to an ac-
tivity which may adversely affect the environment.

(6) In cases where Department of Game judges that an activity
which the department is considering for authorization would cause se-
rious, substantial, and long—term adverse environmental effect which
outweigh in balance the beneficial effects of the activity Department of
Game shall not authorize that activity.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-040 DEFINITIONS. The following words and
terms have the following meanings for the purposes of this chapter,
unless the context indicates otherwise:

(1) ((Acting—Agency:)) Acting agency means an agency with juris-
diction which has received an application for a license, or which is the
initiator of a proposed action.

(2) ((Actiom)) Action means an activity potentially subject to the
environmental impact statement requirements of RCW
43.21C.030(2)(c) and (2)(d). (See ((theprovisions-of)) WAC 197-10-
170, 197-10-175 and 197-10-180 for activities that are exempted
from the threshold determination and environmental impact statement
requirements of SEPA ((and-€EP)) guidelines((;duc-to-CEP'sdeter-
mmaﬂon—that—snch—acmms—an—mnor—not—w—acmm—mn

N All
actions fall within one of the following subcategories:

(a) Governmental licensing of activities involving modification of the
physical environment.

(b) Governmental action of a project nature This includes and is
limited to:

(i) the decision by an agency to undertake any activity which will
directly modify the physical environment, whether such activity will be
undertaken directly by the agency or through contract with another,
and

(ii) the decision to purchase, sell, lease, transfer or exchange natural
resources, including publicly owned land, whether or not ((it-dircctly
modifies-the-environment)) the environment is directly modified.

(c) Governmental action of a nonproject nature. This includes and is
limited to:

(i) the adoption or amendment of legislation, ordinances, rules or
regulations which contain standards controlling use or modification of
the physical environment;

(ii) the adoption or amendment of comprehensive land use plans or
zoning ordinances;

(iii) the adoption of any policy, plan or program which will govern
the development of a series of functionally related major actions, but
not including any policy, plan or program for which approval must be
obtained from any federal agency prior to implementation;

(iv) creation of, or annexations to, any city, town or district;

(v) adoptions or approvals of utility, transportation and solid waste
disposal rates;

(vi) capital budgets; and

(vii) road, street and highway plans.

(3) ((Agencres—with—Expertise—Agencies)) Agency with expertise
means (( i i i i -

ment—shatt-be-sent-pursuant—to)) an agency listed in WAC 197-10-
465, unless ((they—are)) it_is also ((agemcies)) an_agency with
jurisdiction.
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(4) ((Agencies-with—Jurisdiction—Agencics)) Agency with jurisdic-
tion means ((thosc—agencies)) an agency from which a nonexempt li-
cense is required for a proposal or any part thereof((;-or)); which will
act upon an application for a grant or loan for a proposal((;)); or
((agencies)) which ((are-proposing)) proposes or ((initiating)) initiates
any governmental action of a project or nonproject nature. The term
does not include ((thoscagencies)) an agency authorized to adopt rules
or standards of general applicability which govern the proposal in
question, when no license or approval is required for a specific
proposal((s-nordocs)) The term also does not include ((agencies;)) an

agency involved in approving a grant((s)) or loan((s;)) which serves
only as a conduit((s)) between  the primary admlmstermg agency and
the recipient of the grant or loan. Federal agencies with jurisdiction
are ((mstrm'ncmahttcs)) agencies of the federal government from
which a license is required, or which Wl“ receive an application for a
grant or loan for a proposal.

(5) ((Agenmcy—or—Agencics:)) Agency or agencies means all state
agencies and local agencies as defined in this section. The term does
not include any agency or division of the federal government. Whenev-
er a specific agency has been named in these guidelines and the func-
tions of that agency have been transferred to another agency, then the
term shall mean ((such)) the successor agency.

(6) ((EEP:)) CEP means the council on environmental policy. As.

directed by the legislature, the council on environmental policy ceased
to exist on July 1, 1976, and its duties were transferred to the Depart-
ment of Ecology (DOE). All references to CEP in these guidelines
should be read to mean Department of Ecology.

(7) ((Eomsuited-Agency:)) Consulted agency means any agency with
consuited—or-from—which—in~

Jurlsdlcuon or with expertise which is ((

’

)) requested by the lead agency to
provide information during a threshold determination_or predraft con-
sultation or which receives a draft environmental impact statement. An
agency shall not be considered to be a consulted agency merely be-
cause it receives a proposed declaration of nonsignificance.

(8) ((EontactPersom:)) Contact person means that person designat-
ed by the director of the department to carry out the duties, functions,
and authority of the Department of Game when the department is
acting as a consulted agency.

(9) ((Eounty/€ity:)) County/city means a county, city or town.
((For-the—purposes—of chapter 197=16-WAE€)) In this chapter, duties

and powers are assigned to a county, city or town as a unit((;with)).
The delegation of responsibilities among the various departments of a
county, city or town ((being)) is left to the legislative or charter au-
thority of the individual counties, cities or towns.

(10) ((Dectaratiomof Non=Significance:)) Declaration of nonsignifi-
cance means the written decision by the responsible official ((of-the
fead-agency)) that a proposal will not have a significant adverse envi-
ronmental impact and that therefore no environmental impact state-
ment is required. A form substantially consistent with that in WAC
232-18-355 shall be used for this declaration when the department is
acting as lead agency.

(11) ((Pectaration—of—Significance:)) Declaration of significance
means the written decision by the responsible official that a proposal
will or could have a significant adverse environmental impact and that
therefore an environmental impact statement is required. A form sub-
stantially consistent with that in WAC 232-18-355 shall be used by
the responsible official for this declaration.

(12) ((Pepartment:)) Department means Department of Game un-
less otherwise indicated.

(13) ((Praft—E1S:;)) Draft EIS means an environmental impact
statement prepared prior to the final detailed statement.

(14) EIS. EIS means the detailed statement required by RCW
43.21C.030(2)(c). ((#)) This term may refer to either a draft or final
environmental impact statement, or both, depending upon context.

(15) ((Environment:)) Environment means, and is limited to, those
areas listed in WAC 232-18-444.

(16) ((Envirommental—Checktist:)) Environmental checklist means
the form contained in WAC 232-18-365.

(17) ((Environmentat-Document:)) Environmental document means
every written public document prepared or utilized as a result of the
requirements of this chapter.

(18) ((Environmentally-Sensitive-Area:)) Environmentally sensitive
area means an area designated and mapped by a county/city pursuant
to WAC 197-10-177((;and—withimwhich)). Certain categorical ex-
emptions do not apply within environmentally sensitive areas.

[12]
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(19) ((Fmat—E1#S:)) Final EIS means an environmental impact
statement prepared to reflect comments to the draft EIS. It may
((consrst—of)) be a new document, or ((of)) the draft EIS ((together

)) supplemented by material prepared pursuant to
WAC 232-18-570, 232-18-580 or 232-18-695.

(20) ((Eands—€overed-by-Water:)) Lands covered by water means
lands underlying the water areas of the state below the ordinary high
water mark, including salt waters, tidal waters, estuarine waters, natu-
ral water courses, lakes, ponds, artificially impounded waters, marshes
and swamps. Certain categorical exemptions do not apply to lands
covered by water.

21 ((l:ead—kgcncy-)) Lead agency means the agency designated by
« ) WAC 197-10-200 through 197-10-270 or 197-
10—345((—wh1ch-rs)) The lead agency is responsible for making the
threshold determination and preparing or supervising preparation of
the draft and final environmental impact statements.

(22) ((¥icense:)) License means any form of written permission giv-
en to any person, organization or agency to engage in any activity, as
required by law or agency rule. A license thus includes ((the-whote))
all or part of any agency permit, certificate, approval, registration,
charter, or plat approvals or rezones to facilitate a particular
project((;)). The term does not include a license required solely for
revenue purposes ((tsmot-included)).

(23) ((Ercensing:)) Licensing means the agency process in granting,
renewing or modifying a license.

(24) ((EistofElenrents—ofthe—Environnrent:)) List of elements of
the environment means the list ((contained)) in WAC 232-18-444
which must be attached to every environmental impact statement.

(25) ((tocat-Agency:)) Local agency means any political subdivi-
sion, regional governmental unit, district, municipal or public corpora-
tion including cities, towns and counties. The term does not include the |
departments of a city or county.

(26) ((Major—Action:)) Major action means any "action" as defined
in this section which is not exempted by WAC 197-10-170, 197-10-
175 and 197-10-180.

(27) ((Non=Project£E15:)) Nonproject EIS means an environmental
impact statement prepared for a proposal for any governmental action
of a nonproject nature as defined under "action” in this section.

(28) ((Physical-Environment:)) Physical environment means and is
limited to those elements of the environment listed under "physical en-
vironment” in WAC 232-18-444(2).

(29) ((Privatc—Appticant:)) Private applicant means any person or
entity, other than an agency as defined in this section, applying for a
license from an agency.

(30) ((Prrvate—ProJcct-)) Private pro_|ect means any proposal ((for

)) pnmanly lmuated or_spon-
sored by an individual or entity other than an "agency” as defined in
this section.

(31) ((Proposat)) Proposal means a specific request to undertake
any activity submitted to, and ((which-is)) seriously considered by, an
agency or a decision—maker within an agency, as well as any action or
activity which may result from approval of any such request. ((Further
definittomof)) The scope of a proposal for the purposes of lead agency
determination, the threshold determination, and impact statement
preparation is ((contaimed)) further defined in WAC 232-18-060.

(32) ((Responsibte—Offictat:)) Responsible official means the Direc-
tor of the Department. The responsible official shall effect or direct ac-
complishment of the duties and functions of Department of Game
when the department is acting as the lead agency under these guide-
lines pursuant to chapter 197-10 WAC.

(33) (( )) Responsible official
((herein—after)) (R.0.) Aide means the chief of that division of the

-department possessing the greatest degree of authority over an "ac-

tion". The R.O. Aide shall carry out duties and functions as directed
by the responsible official, for purposes of assuring Department of
Game's compliance with these guidelines and chapter 197-10 WAC
when Department of Game is acting as lead agency. Although the
R.O. Aide may delegate duties and functions assigned him/her under
this chapter((;)), the R.O. Aide, alone, is wholly responsible for the
proper accomplishment of such duties and functions.

(34) ((SEPA:)) SEPA means the state environmental policy act of
1971, chapter 43.21C RCW as amended.

(35) ((State—Agency:)) State agency means any state board, com-
mission or department except those in the legislative or judicial
branches. The term includes the office of the governor and the various
divisions thereof, state universities, colleges and community colleges.
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(36) ((Fhreshoid—Determination:)) Threshold determination means
the decision by a lead agency whether or not an environmental impact
statement is required for a proposal.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-050 USE OF THE ENVIRONMENTAL
CHECKLIST FORM. When the department is lead agency the form
provided in WAC 232-18-365 for an environmental checklist is to be
initially completed by an action proponent, whether public or private,
either alone or together with the R.O. Aide, usually in conjunction
with a license application. This form must be used in the threshold de-
termination; it will also be helpful in making the lead agency designa-
tion and in predraft consultation. However, where there is an
agreement between the proponent (( i

)) and the
R.O. Aide that an EIS is required, the completion of the environmen-
tal checklist is unnecessary. (( 1

made;themrno-checktisttsrequired:))

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-060 SCOPE OF A PROPOSAL AND ITS IM-
PACTS FOR THE PURPOSES OF LEAD AGENCY DETERMI-
NATION, THRESHOLD DETERMINATION, AND EIS
PREPARATION. (1) The proposal considered by the department as
the acting agency during the lead agency determination procedure, and
by the department as the lead agency during the threshold determina-
tion and EIS preparation, shall be the total proposal including its di-
rect and indirect impacts. Whenever the word "proposal” or the term
“proposed action” is used in this chapter, the discussion in subsection

(2) ((hereof-is—appticable)) of this section applies. In considering the

environmental impacts of a proposal during the threshold determina-

tion and EIS preparation, the discussion in subsection (3) ((hereof)) _o_fv

this section is applicable.

(2) The total proposal is the proposed action, together with all pro-
posed activity ((whictrts)) functionally related to it. Future activities
are functionally related to the present proposal if:

(a) The future activity is an expansion of the present proposal, fa-
cilitates or is_necessary to operation of the present proposal ((or—is
necessary-thereto)); or

(b) The present proposal facilitates or is a necessary prerequisite to
future activities.

The scope of the proposal is not limited by the jurisdiction of the
department when the department is acting as lead agency. The fact
that future ((impacts)) parts of a proposal will require future approv-
als by the department or other governmental agencies shall not be a
bar to their present consideration, so long as the plans for those future
((ctements)) parts are ((sufficiently)) specific enough to allow some
evaluation of their potential environmental impacts. The department
when it is an acting agency and/or lead agency should be alert to the
possibility that a proposal may involve other agencies with jurisdiction
which may not be taking any action until sometime in the future.
( 7 . roval; )
NI i
J*m.lsdnctan may-be the applopnat'cl Sewer ldxstnctl °'°." thoughrinstat

(3) The impacts of a proposal include its direct impacts as well as its
reasonably anticipated indirect impacts. Indirect impacts are those
which result from any activity which is induced by a proposal. These
include, but are not limited to, ((consideratiomof)) impacts resulting
from growth induced by the proposal, or the likelihood that the present
action will serve as a precedent for future actions. (For example,
adoption of a zoning ordinance will encourage or tend to cause partic-
ular types of projects.) Contemporaneous or subsequent development
of a similar nature, however, need not be considered in the threshold
determination unless there will be some causal connection between
((swch)) this development and one or more of the governmental deci-
sions necessary for the proposal in question.

(4) The lead agency may divide proposals involving extensive future
actions (( ivided; i 1 it
fead-agency;)) into segments with an EIS prepared for each segment.
In such event, the earlier EIS shall describe the later segments of the
proposal and note that future environmental analysis will be required
for these future segments. The segmentation allowed by this subsection
shall not be ((apptied)) used at the threshold determination stage to
determine that any segment of a more extensive significant proposal is

[13]
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insignificant; nor shall segmentation be applied so as to require signifi-
cant duplication of analysis contained in an earlier EIS.

(5) For proposed projects, ((: 1 n 0

Hitytt )) where the proposed action is related to a large
existing or planned network, the department when acting as lead agen-
¢y may at its option treat the present proposal as the total proposal, or
select only some of the future elements for present consideration in the
threshold determination and EIS. These categorizations shall be logical
with relation to the design of the total system or network itself, and
shall not be made merely to divide a larger system into exempted
fragments.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-100 SUMMARY OF INFORMATION WHICH
MAY BE REQUIRED OF A PRIVATE APPLICANT. (1) There
are three areas of these guidelines where the department is allowed to
require information from a private applicant. These are:

(a) Environmental checklist;

(b) Threshold determination; and,

(¢) Draft and final EIS.

(€
phicd-by—aprivateappticantis—insufficient-and-require)) Further infor-
mation((;)) may be required if ((inthejudgment-of)) the responsible
official determines that the information initially supplied was not rea-
sonably adequate to fulfill the purpose for which it was required. An
applicant may ((chooseto)) voluntarily submit, at any time, informa-
tion beyond that which may be required under these guidelines.

(2) Environmental checklist. A private applicant is required to com-
plete an environmental checklist as set forth in WAC 232-18-365 ei-
ther concurrently with or after filing the application. Explanations for
each "yes" and "maybe" answer indicated thereon are required. The
department may not require a complete assessment or "mini-EIS" at
this stage. (See WAC 232-18-310.)

(3) Threshold determination. When the department is acting as lead
agency it shall make an initial review of a completed checklist without
requiring more information from a private applicant. ((};and-onlyif;

)) After_completing
this initial review, the R.O. Aide may require further information from

the applicant, including explanation of "no" answers on the checklist.
This information shall be limited to those elements on the environmen-
tal checklist for which, as determined by the R.O. Aide, information
accessible to the department is not reasonably sufficient to evaluate the
environmental impacts of the proposal. Field investigations or research
by the applicant reasonably related to determining the environmental
impacts of the proposal may be required. (See WAC 232-18-330.)
(4) Draft and final EIS preparation. At the option of the depart-
ment, an EIS may be prepared by the applicant or by a consultant ac-
ceptable to both the applicant and the responsible official. The EIS will
be prepared under the direction of the responsible official at applicant's
cost, including payment for agency consultation time and cost of any
materials prepared by the agency for inclusion into the EIS. (See
WAC 232-18-420). Alternatively, the responsible official may require
a private applicant to provide data and information which is not in the
possession of the department relevant to any or all areas to be covered
by an EIS. A private applicant shall not be required to provide infor-
mation which is the subject of a predraft consultation request until the
consulted agency has responded, or the forty—five days allowed for re-
sponse by the consulted agency has expired, whichever is earlier.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-150 EXEMPTIONS EXCLUSIVE—CEP AP-
PROVAL OF CHANGES IN EXEMPTIONS. (1) The only actions
exempt from the threshold determination requirements of this chapter
are those which are categorically exempted in WAC 197-10-170,
197-10-175 and 197-10-180. Except to specify emergencies as al-
lowed in WAC 232-18-180, the department shall ((add)) create addi-
tional exemptions in these guidelines only after obtaining approval of
CEP in accordance with either subsection (2) or (3) of WAC 197-10-
150.

(2) The following activities of the Department of Game are exempt-
ed by WAC 197-10-175(6):

(a) The establishment of hunting, trapping or fishing seasons, bag or
catch limits, and geographical areas where such activities are
permitted.
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(b) The issuance of falconry permits.

(c) The issuance of all hunting or fishing licenses, permits or tags.

(d) Artificial game feeding.

(e) The issuance of scientific collector permits.

(f) All hydraulic project approvals (RCW 75.20.100) for actlvny
incidental to a class I, II, TII or IV forest practice as defined in
(« ;)) RCW
76.09.050 and regulations adopted thereunder _(except those forest
practices designated by the forest practices board as being special for-
est practices and therefore subject to SEPA evaluation); and ((other))
hydraulic project approvals for removal of streambed materials where
the cost or fair market value of the total ((proposat)) project is ((five))
one thousand ((¢$5:066:60))) dollars or less and other hydraulic
project approvals where the cost of the total proposal is five thousand
or less except for proposals involving realignment into a new channel

((or-gravei—removai))

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-190 USE AND EFFECT OF CATEGORICAL
EXEMPTIONS. (1) Those activities excluded from the definition of
"action” in WAC 197-10-040(2), or categorically exempted in WAC
197-10-170, 197-10-175 and 197-10-180, and WAC 232-18-150(2)
are exempt from the threshold determination (including completion of
the environmental checklist) and EIS requirements of these guidelines,
chapter 197-10 WAC and RCW 43.21C.030(2)(c) and (2)(d). The
department in accordance with chapter 197-10 WAC shall allow no
exemption for the sole reason that actions are considered to be of a
"ministerial” nature or of an environmentally regulatory or beneficial
nature.

(2) If a department proposal includes a series of actions, physically
or functionally related to each other, some of which are categorically
exempt and some of which are not, the proposal is not exempt.

((£3))) For these proposals ((InDabove;)) exempt activities or ac-
tions may be undertaken pnor to the threshold determmatlon((—sub-

)). For each
such proposal the department shall determine a lead agency. If the de-
partment is acting as lead agency, a threshold determination shall be
made prior to any major action with respect to the proposal and prior
to any decision by the department irreversibly committing itself to
adopt or approve the proposal.

((t49)) (3) If the proposal includes a series of exempt actions which
are physically or functionally related to each other, but which together
may have a significant environmental impact, the proposal is not ex-
empt. The determination that a proposal is not exempt because of this
subsection shall be made only for the R.O. Aide for that proposal.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-203 DETERMINATION OF LEAD AGENCY—
PROCEDURES. (1) The first agency receiving or initiating a proposal
for a major action, or for any part of a proposal when the total pro-
posal involves a major action, shall determine the lead agency for that
proposal. (( 5)) The
R.O. Aide shall determine the lead agency for all proposals for a major
action which are received, unless the lead agency has been previously
determined or the department's R.O. Aide is aware that another agen-
cy is ((imtheprocess-of)) determining the lead agency. The lead agen-
cy shall be determined by using the criteria in WAC 232-18-205
through 232-18-245.

(2) If the R.O. Aide determines that another agency is the lead
agency, a copy of the application received, together with the determi-
nation of lead agency and explanation thereof shall be mailed to such
lead agency. If the agency receiving this determination agrees that it is
the lead agency, it shall so notify the other agencies with jurisdiction.
If it does not agree, and the dispute cannot be resolved by agreement,
the agencies shall immediately petition CEP for a lead agency deter-
mination pursuant to WAC 197-10-260.

(3) If the department's R.O. Aide determines that the department is
the lead agency, he/she shall immediately mail a copy of this determi-
nation and explanation thereof to all other agencies with jurisdiction
over the proposal. The department shall then proceed, as the lead
agency, to the threshold determination procedure of WAC 232-18-300
through 232-18-375. If another agency with jurisdiction objects to the
lead agency determination, and the dispute cannot be resolved by
agreement, the agencies shall immediately petition CEP for a lead
agency determination pursuant to WAC 197-10-260.
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(4) If the department receives a lead agency determination to which
it objects the R.O. Aide shall either resolve the dispute, withdraw the
department's objection, or petition to CEP for a lead agency determi-
nation within fifteen days of receiving the determination.

(5) To make the lead agency determination, the R.O. Aide must
determine to the best of his/her ability the other agencies with juris-
diction over the proposal. This can be done by requesting the informa-
tion from a private applicant, or through consultation with the
information centers established pursuant to RCW 90.62.120, within
the Environmental Coordination Procedures Act of 1973 (ECPA).

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-205 LEAD AGENCY DESIGNATION—DE-
PARTMENT PROPOSALS. For all proposals initiated by the de-
partment, the department shall be the lead agency. In the event that
two or more agencies share in the implementation of a proposal, the
agencies shall by agreement determine which agency will ((zssume-the
status-of)) be lead agency. For the purposes of this section, a proposal
by the department does not include proposals to license private
activity.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18- 240 AGREEMENTS AS TO LEAD AGENCY
STATUS ((

-)) The department may assume lead agency

. if all agencies with jurisdiction agree.
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AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-300 THRESHOLD DETERMINATION RE-
QUIREMENT. (1) Except as provided in subsection (2) ((hereof)) of
this section, a threshold determination shall be made for every proposal
for a major action. The responsible official shall be responsible for

making the threshold determination. ((Only—the—Pepartment—shatt
I hreshotd—d e her—tead buti

s

(2) The threshold determination requirement ((of-completionof-an
environmentat-checklist)) may be omitted, unless predraft consultation
occurs, when:

(a) Both the responsible official and the sponsor (public or private)
of a proposal agree that an EIS is required, or

(b) The department is the sponsor and the responsible official and
the department decrde((s)) that an EIS i is required.

(«

s

disregarded:))
AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-305 TIMING FOR THRESHOLD DETERMI-
NATION. The R.O. Aide shall insure that a completed threshold de-
termination is listed ((wrt‘h—fhe—SEPﬁ—lnfommm—Gcmer—vf—thc
Pepartment)) within fifteen days after the checklist is initially filled
out, unless further information is required. The initial review of a
completed environmental checklist can usually be completed in a mat-
ter of hours. If further information is required to make the threshold
determination, the time required will vary, depending upon the nature
of the proposal and the information required. When a ((threshoid-de-

and—a)) private applicant requests notification of the date when a
threshold determination will be made, the R.O. Aide shall ((transmit
to)) so notify the private appllcant ((awrittenstatement-as—to-theex~
pected-date-of-decision)) in_writing.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-310 THRESHOLD DETERMINATION PRO-
CEDURES—ENVIRONMENTAL CHECKLIST. (1) The R.O.
Aide shall insure that an environmental checklist substantially in the
form provided in WAC 232-18-365 is completed for any proposed
major action before the responsible official makes the threshold deter-
mination. ((?hc—proposa*‘s—pmpcnent—shaﬂ-cvmp}etﬁhe—checkim-cr-

)) Every
"yes" and "maybe” answer on the checklist shall be ((provided:—and
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persons)) explained. Persons completmg the checklist may ((provide
) also explain "no" answers. Persons filling out an en-

vironmental checklist may make reference to studies or reports which
are available to the agency to which the checklist is being submitted.

(2) ((Amenvironmentalchecklist-may-be-required-by the R-O-Aide
if-hefshereceivesanapplication—fora-major-action;,or(if onc-has—not
been lpll enul usRlsvsc'nu!l.p:etcd.) an :llnumlmxeutal d.'f;:khsmt .shlall b|° llc

€3))) No environmental checklist or threshold determination is re-
quired for proposals that are exempted by WAC 197-10-170, 197-10—
175 ((and)), 197-10-180 and ((WAE€)) 232-18-150(2).

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-320 THRESHOLD DETERMINATION PRO-
CEDURES—INITIAL REVIEW OF ENVIRONMENTAL
CHECKLIST. ((1))) If the department is lead agency, the R.O. Aide
shall conduct an initial review of the environmental checklist for the
proposal together with any supporting documentation. This initial re-
view shall be made without requiring further information from the ap-
plicant. In making this initial review, the R.O. Aide shall
independently evaluate each item on the checklist and indicate
((thereon)) the results of this evaluauon

«

WAC-232=18=336"))

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-330 THRESHOLD DETERMINATION PRO-
CEDURES—INFORMATION IN ADDITION TO CHECKLIST.
(1) The threshold determination by the responsible official must be
based upon information reasonably sufficient to determine the environ-
mental impact of a proposal. ((Inthc-event-that)) If, after an initial
review of the environmental checklist, the R.Q. Aide determines the
information available to him/her is not reasonably sufficient to make
this determination, one or more of the following may be initiated:

(a) The applicant may be required to furnish further information.
This additional information shall be limited to ((those—categorics)) the
subjects on the environmental checklist. An applicant may be required
to provide explanations of any "no" answers to questions on the
checklist.

(b) The R.O. Aide may initiate further studies, including physical
investigations on the subject property, directed toward providing addi-
tional information on the environmental impacts of the proposal.

(c) The R.O. Aide may consult with other agencies with jurisdiction
over the proposal, requesting substantive information as to potential
environmental impacts of the proposal which lie within the area of ex-
pertise of the particular agency so consulted. ((Agencies-soconsuited))
Consulted agencies shall respond in accordance with the requirements
of WAC 197-10-500 through 197-10-540.

(2) When, ((during-thecoursc-of cottecting-further-infornationon=a
proposat;)) the R.O. Aide obtains information reasonably sufficient to
assess the adverse environmental impacts of the proposal, the responsi-
ble official shall immediately ((be—contacted—for)) make a threshold
determination utilizing the criteria of WAC 232-18-360 and 232-18-
365. In the event that the further investigations authorized by this sec-
tion do not provide information reasonably sufficient to assess any po-
tential adverse environmental impacts of the proposal, an EIS shall be
prepared.

(15]
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AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-340 THRESHOLD DETERMINATION PRO-
CEDURES—NEGATIVE DECLARATIONS. (1) In the event the
responsible official determines a proposal will not have a significant
adverse impact on the quality of the environment, the R.O. Aide shall
prepare a proposed or final declaration of nonsignificance, as appropri-
ate, substantially in the form provided in WAC 232-18-355.

(2) The R.O. Aide shall prepare a final declaration of nonsignifi-
cance for all proposals except for those listed in subsection (3) ((be~
tow)) of this section.

(3) Upon making a threshold determination of nonsignificance for
any of the following proposals the responsible official shall direct the
R.O. Aide to prepare a proposed declaration of nonsignificance, and
insure compliance with the requirements of subsections (4) through (6)
((betow)) of this_section prior to taking any further action on the
proposal:

(a) Proposals ((for-whichthereis)) which have another agency with
jurisdiction except that, when the hydraulic project approval (HPA) is
the only license required by a private applicant, and the Departments
of Game and Fisheries are the only agencies with jurisdiction, written
agreement may be obtained with Department of Fisheries to omit the
proposed declaration of nonsignificance and issue a final declaration of
nonsignificance.

(b) Proposals involving demolition of any structure or facility not
exempted by WAC 197-10-170(1)(n) or 197-10-180.

(c) Proposals involving issuance of clearing or grading permits not
exempted by WAC 197-10-170, 197-10-175 or 197-10-180.

(4) The R.O. Aide shall ((list)) issue all proposed declarauons of
nonSIgmﬁcance ((1
teclarati P hed ; . eheckh ?

f )) by s ndmg the proposed
declaration and environmental checklist to other .agencies with juris-
diction ((

(5) Any person or agency may submit written comments on the
proposed declaration of nonsignificance to the R.O. Aide within fifteen
days from the date of its ((Hsting—in—thc—registcr)) issuance. The R.O.
Aide shall take no further action on the proposal which is the subject

of the proposed declaration of nonsxgmﬁcance for fifteen days from the
date of ((itsistingimtheregister)) issuance. If comments are received,
the responsible official shall reconsider his/her proposed declaration
((intight-thereof;)) however, the responsible official is not required to
modify the proposed declaration of nonsignificance to reflect the com-
ments received ((thereon)).

(6) After the fifteen day time period has elapsed, and after consid-
ering any comments, the responsible official shall either direct adoption
of the proposed declaration as a "Final Declaration of NonSignifi-
cance,” or determine that the proposal is significant, or direct the R.O.
Aide to initiate the additional information gathering mechanisms of
WAC 232-18-330(1).

(7) When a final declaration of nonsignificance results from a pro-
posed declaration of nonsignificance, that final declaration of nonsigni-
ficance shall be sent to the department of ecology headquarters office
in Olympia. The department of ecology shall list it on the "SEPA reg-
ister" as specified in WAC 197-10-831. This subsection shall not ap-
ply to proposed declarations of nonsignificance, to final declarations of
nonsignificance issued in accordance with WAC 232-18-340(2), or to
final declarations of nonsignificance made under the "agreement with
other agency” provision of WAC 232-18-340(3)(a). Checklists need
not be sent.

(8) Issuance of proposed and final declarations of nonsignificance
completes the procedural requirements of these guidelines unless an-
other agency with jurisdiction assumes lead agency duties and respon-
sibilities pursuant to WAC 197-10-345.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-345 ASSUMPTION OF LEAD AGENCY
STATUS BY DEPARTMENT——PREREQUISITES EFFECT AND
FORM OF NOTICE (1) ((

;) If the de-
partment has jurisdiction over a proposal (( )
cance)) and upon review of a proposed declaration of nonsignificance
for that proposal, objects to the threshold determination, the responsi-
ble official may, at his/her discretion direct the R.O. Aide to transmit
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to the initial lead agency a completed "Notice of Assumption of Lead
Agency Status”. (( ) This notice shall be substantially
similar to that described in subsection (4) ((betow)) of this section.
Assumption of lead agency status, ((tf-rt-ts-to-occur)) shall take place

within ﬁfteen days of (t
)) issuance of the proposed
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(2) ((After)) If the additional information gathering mechanisms of
WAC 232-18-330 have been utilized, and ((when—therc-exists—a—rea
somable-betief-by)) the responsible official reasonably believes that the
proposal could have a significant adverse impact, the ((procedure-—con=

)) affirmative
threshold determination shall be made.

declaration of nonSIgmﬁcance. as provnded for in WAC 232-18- 340
(2) The (( :

Thm—ﬁndrng)) affirmative threshold determination by the department
shall be based only upon information contained in the environmental
checklist attached to the proposed declaration of nonsignificance trans-

mitted by the lead agency and any other information possessed by the
department.

(3) As a result of ((the—trznsmrttai—of)) transmitting a completed
form of the notice contained in subsection (4) ((betow)) of this section
and attached declaration of significance, the department shall become
the "new" lead agency and shall ((begimpreparationof)) expeditiously
prepare a draft and a final EIS. In addition, all other responsibilities
and authority of a lead agency under this chapter shall be transferred
to the department.

(4) The form of "Notice of Assumption of Lead Agency Status”
as follows:

FORM OF NOTICE OF ASSUMPTION OF LEAD AGENCY
STATUS

Description of Proposal

Proponent

Location of Proposal

Initial Lead Agency

New Lead Agency

This proposal was determined by the (initial lead agency) to have no
significant adverse impact upon the environment, according to the pro-
posed declaration of nonsignificance dated A review of
the information relative to the environmental checklist has been made
by the Department of Game and in its opinion an EIS is required for
the proposal. Consequently, notice is hereby given that the department,
a former consulted agency with jurisdiction assumes the responsibility

of lead agency status from the initial lead agency, including, but not
limited to, the duty to prepare a draft and final EIS on the proposal.

Responsible Official
Position/Title
Address/Phone

.......... Signature ....... ..t i

(5) A completed form of notice, together with a declaration of sig-
nificance, shall be transmitted to the initial lead agency, any other
agencies with jurisdiction and the proponent of the proposal. ((A-copy
ofthenotice—shait-beretained—in-the Department-SEPA-public-infor-

mation—center:))

(6) The department may still comment crmcally upon a proposed
declaration of nonsignificance without assuming lead agency status.
The department has not assumed lead agency status («
section)) unless a notice substantially in the form of subsection (4)
((hereof)) of this section is completed and transmitted. The decision to
not assume lead agency status pursuant to this section creates no new
legal obligation upon the department.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-350 AFFIRMATIVE THRESHOLD DETERMI-
NATION. (1) In the event the responsible official determines that the
proposal will have a significant adverse effect upon the quality of the
environment, the responsible official shall direct the R.O. Aide to pre-
pare a declaration of significance using the form in WAC 232-18-355
((which)). This form shall be retained in the files of the department((:

Regmtm“'—mamtamed—at—the—SEPA—pubhc—mformaﬁm—centm—Of—the
Bepartmem—and-then)) with a copy sent to the applicant in the case of

a pnvale project. If the proposal is not modified by the applicant re-
sulting in a withdrawal of the affirmative threshold determination as
allowed by WAC 232-18-370, the R.O. Aide shall begin the EIS
preparation procedures of WAC 232-18-400 through 232-18-695.
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AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-355 FORM OF DECLARATION OF
SIGNIFICANCE/NONSIGNIFICANCE. (1) A declaration sub-
stantially in the form set forth in subsection (2) of this section shall be
used for declarations of nonsignificance. This form shall be attached to -
the environmental checklist together with any other information ob-
tained pursuant to WAC 232-18-330, and maintained in the files of
the department ((?hc—fmn-mthout-thc-attaehmm-shﬂhiso-bﬁ'e'

(2) The form is as fc;llows:

FORM FOR (PROPOSED/FINAL) DECLARATION
OF (SIGNIFICANCE/NONSIGNIFICANCE)

Description of Proposal

Proponent

Location of Proposal

Lead Agency

This proposal has been determined to (have/not have) a significant
adverse impact upon the environment. An EIS (is/is not) required un-
der RCW 43.21C.030(2)(c). This decision was made after review by
the Department of Game of a completed environmental checklist and
other information on file.

Responsible Official
Position/Title

Signature

(3) If the form is for a declaration of environmental significance, the
R.O. Aide may add to the information contained in subsection (2) of
this section a listing of those environmental impacts which led to the
responsible officials declaration, together with a brief explanation of
what measures, if any, could be taken to prevent or mitigate the envi-
ronmental impacts of the proposal to such an extent that the depart-
ment would withdraw its declaration and issue a (proposed/final)
declaration of nonsignificance.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-360 THRESHOLD DETERMINATION CRITE-
RIA—APPLICATION OF ENVIRONMENTAL CHECKLIST. (1)
The responsible official shall apply the questions in the environmental
checklist to the total proposal, including its indirect effects (See WAC
232-18-060), to determine whether the proposal will result in a signif-
icant adverse impact upon the quality of the environment. The thresh-
old decision shall be based solely upon this process. The questions
contained in the environmental checklist are exclusive, and factors not
listed therein shall not be considered in the threshold determination.

(2) The questions in the environmental checklist are not weighted.
((t-is—probable-there—wilt-beaffirmative)) While some yes answers to
several of these questions ((white)) are likely the proposal ((wouid))
may still not ((mecessarity)) have a significant adverse impact(()).
However, a single affirmative answer could indicate a significant ad-
verse impact, depending upon the nature of the impact and location of
the proposal. The nature of the existing environment is an important
factor. The same project may have a significant adverse impact in one
location, but not in another location. The absolute quantitative effects
of the proposal are also important, and may result in a significant ad-
verse impact regardless of the nature of the existing environment. The
responsible official shall also be alert to the possibility that several
marginal impacts when taken together will result in a significant ad-
verse environmental impact. For some proposals, it may be impossible
to forecast the environmental impacts with precision, often because
some variables cannot be predicted. If, after the R.O. Aide has utilized
the additional information gathering mechanisms of WAC 232-18-
330, the impacts of the proposal are still in doubt, and there exists a
reasonable belief by the responsible official that the proposal could
have a significant adverse impact, an EIS is required.
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(3) It should also be remembered that proposals designed to improve
the environment (such as sewage treatment plants or ((poHntmn—com
trot-requirements)) fish hatcheries) may also have adverse environ-
mental impacts. The question at the threshold determination level is
not whether the beneficial aspects of a proposal outweigh its adverse
impacts, but rather if the proposal involves any significant adverse im-
pacts upon the quality of the environment. If it does, an EIS is re-
quired. No test of balance shall be. applied at the threshold
determination level.

(4) Additional research or field investigations by either the depart-
ment or by the private applicant is required when the information
available to the department is not sufficient for it to make a determi-
nation of the potential adverse environmental impacts (See WAC 232-
18-330). It is expected, however, that many proposals can be evaluated
entirely through an office review (See WAC 232-18-320) of the envi-
ronmental checklist, and that for other proposals, the majority of the
questions in the environmental checklist may be answered in the same
manner.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-365 ENVIRONMENTAL CHECKLIST. (1) The
form in subsection (2) ((hereof)) of this section is the environmental
checklist. The language of the questions shall not be changed. The
questions appearing in the environmental checklist are exclusive, and
considerations which do not appear in it or in WAC 232-18--360 shall
not be used in making a threshold determination. This checklist does
not supersede or void application forms required under any other fed-
eral or state statute or local ordinance, but rather is ((supptementary

thereto)) supplemental.
(2) Environmental checklist form:

Introduction: The State Environmental Policy Act of 1971, chapter
43.21C RCW, requires all state and local governmental agencies to
consider environmental values both for their own actions and when li-
censing private proposals. The Act also requires that an EIS be pre-
pared for all major actions significantly affecting the quality of the

environment. The purpose of this checklist is to help the agencies in- -

volved determine whether or not a proposal is such a major action.

Please answer the following questions as completely as you can with
the information presently available to you. Where explanations of your
answers are required, or where you believe an explanation would be
helpful to government decision makers, include your explanation in the
space provided, or use additional pages if necessary. You should in-
clude references to any reports or studies of which you are aware and
which are relevant to the answers you provide. Complete answers to
these questions now will help all agencies involved with your proposal
to undertake the required environmental review without unnecessary
delay.

The following questions apply to your total proposal, not just to the li-
cense for which you are currently applying or the proposal for which
approval is sought. Your answers should include the impacts which will
be caused by your proposal when it is completed, even though comple-
tion may not occur until sometime in the future. This will allow all of
the agencies which will be involved to complete their environmental
review now, without duplicating paperwork in the future.

NOTE: This is a standard form being used by all state and local
agencies in tne State of Washington for various types of proposals.
Many of the questions may not apply to your proposal. If a question
does not apply, just answer it "no" and continue on to the next
question.

ENVIRONMENTAL CHECKLIST FORM
I. BACKGROUND

1. Name of Proponent

2. Address and Phone Number of Proponent:

3. Date Checklist Submitted ... ........._........ ... .
4. Agency Requiring Checklist ........................
5. Name of Proposal, if applicable:

6. Nature and Brief Description of the Proposal (including

but not limited to its size, general design elements, and
other factors that will give an accurate understanding of

(17]
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its scope and nature):

Location of Proposal (describe the physical setting of the
proposal, as well as the extent of the land area affected by
any environmental impacts, including any other informa-
tion needed to give an accurate understanding of the envi-
ronmental setting of the proposal):

List of all Permits, Licenses or Government Approvals Re-
quired for the Proposal (federal, state and local—including
rezones):

Do you have any plans for future additions, expansion, or
further activity related to or connected with this proposal?
If yes, explain:

10.

Do you know of any plans by others which may affect the
property covered by your proposal? If yes, explain:

Attach any other application form that has been completed
regarding the proposal; if none has been completed, but is
expected to be filed at some future date, describe the na-
ture of such application form:

1I. ENVIRONMENTAL IMPACTS
(Explanations of all "yes"
required)

and "maybe" answers are
YES MAYBE NO

(1) Earth. Will the proposal result in:

(a) Unstable earth conditions or in
changes in geologic substructures?

(b) Disruptions, displacements, com-
paction or overcovering of the soil?

(c) Change in topography or ground
surface relief features?

(d) The destruction, covering or modi-
fication of any unique geologic or
physical features?

(e) Any increase in wind or water ero-
sion of soils, either on or off the site?

(f) Changes in deposition or erosion of
beach sands, or changes in siltation,
deposition or erosion which may modi-
fy the channel of a river or stream or
the bed of the ocean or any bay, inlet
or lake?

(2) Air. Will the proposal result in:

(a) Air emissions or delcrlorauon of
ambient air quality?

(b) The creation of objectionable
odors?

(c) Alteration of air movement, mois-
ture or temperature, or any change in
climate, either locally or regionally?
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3)

(4)

(5)

YES MAYBE NO

Water. Will the proposal result in:

(a) Changes in currents, or the course
or direction of water movements, in ei-
ther marine or fresh waters?

(b) Changes in absorption rates, drain-
age patterns, or the rate and amount of
surface water runoff?

(c) Alterations to the course or flow of
flood waters?

(d) Change in the amount of surface
water in any water body?

(e) Discharge into surface waters, or in
any alteration of surface water quality,
including but not limited to tempera-
ture, dissolved oxygen or turbidity?

(f) Alteration of the direction or rate of
flow of ground waters?

(g) Change in the quantity of ground
waters, either through direct additions
or withdrawals, or through interception
of an aquifer by cuts or excavations?

(h) Deterioration in ground water
quality, either through.direct injection,
or through the seepage of leachate,
phosphates, detergents, waterborne vi-
rus or bacteria, or other substances
into the ground waters?

(i) Reduction in the amount of water
otherwise available for public water
supplies?

Flora. Will the proposal result in:

(a) Change in the diversity of species,
or numbers of any species of flora (in-
cluding trees, shrubs, grass, crops, mic-
roflora and aquatic plants)?

(b) Reduction of the numbers of any
unique, rare or endangered species of
flora?

(c) Introduction of new species of flora
into an area, or in a barrier to the nor-
mal replenishment of existing species?

(d) Reduction in acreage of any agri-
cultural crop?

Fauna. Will the proposal result in:

(a) Changes in the diversity of species,
or numbers of any species of fauna
(birds, land animals including reptiles,
fish and shellfish, benthic organisms,
insects or microfauna)?

(b) Reduction of the numbers of any
unique, rare or endangered species of
fauna?

(c) Introduction of new species of
fauna into an area, or result in a barri-
er to the migration or movement of

)

)

8)

8]

(10)

(1

(12)

(13)
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fauna?

(d) Deterioration to existing fish or
wildlife habitat?

Noise. Will the proposal increase exist-
ing noise levels?

Light and Glare. Will the proposal

_produce new light or glare?

Land Use. Will the proposal result in
the alteration of the present or planned
land use of an area?

Natural Resources. Will the proposal
result in:

(a) Increase in the rate of use of any
natural resources?

(b) Depletion of any nonrenewable
natural resource?

Risk of Upset. Does the proposal in-
volve a risk of an explosion or the re-
lease of hazardous substances
(including, but not limited to, oil, pes-
ticides, chemicals or radiation) in the
event of an accident or upset condi-
tions?

Population. Will the proposal alter the
location, distribution, density, or
growth rate of the human population of
an area?

Ekplanation: ...........................

Housing. Will the proposal affect exist-
ing housing, or create a demand for
additional housing?

Transportation/Circulation. Will the
proposal result in:

(a) Generation of additional vehicular
movement?

(b) Effects on existing parking facili-
ties, or demand for new parking?

(c) Impact upon existing transportation
system?

YES MAYBE

NO
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YES MAYBE NO

(d) Alterations to present patterns of
circulation or movement of people
and/or goods?

(e) Alterations to waterborne, rail or
air traffic?

(f) Increase in traffic hazards to motor
vehicles, bicyclists or pedestrians?

Explanation: ......... ... ... .. i,

Public Services. Will the proposal have
an effect upon, or result in a need for
new or altered governmental services in
any of the following areas:

(2) Fire protection?
(b) Police protection?
(c) Schools?

(d) Parks or other recreational facili-
ties?

(e) Maintenance of public facilities, in-
cluding roads?

(f) Other governmental services?

Explanation: ............ ... ... i i,

Energy. Will the proposal result in:

(a) Use of substantial amounts of fuel
or energy?

(b) Demand upon existing sources of
energy, or require the development of
new sources of energy?

Explanation: ............. ... ... . i,

Utilities. Will the proposal result in a
need for new systems, or alterations to
the following utilities:

(a) Power or natural gas?

(b) Communications systems?
(c) Water?

(d) Sewer or septic tanks?

(e) Storm water drainage?
(f) Solid waste and disposal?

Explanation: .......... ... ... .. oo,

Human Health. Will the proposal re-
sult in the creation of any health haz-
ard or potential health hazard
(excluding mental health)?

Explanation: ......... ... . ... i e,

Aesthetics. Will the proposal result in
the obstruction of any scenic vista or
view open to the public, or will the
proposal result in the creation of an
aesthetically offensive site open to pub-
lic view?

[19]

YES MAYBE NO

(19) Recreation. Will the proposal result in
an impact upon the quality or quantity
of existing recreational opportunities?

Explanation: ....... ... .. i,

(20) Archeological/Historical. Will the pro-
posal result in an alteration of a signif-
icant archeological or historical site,
structure, object or building?

Explanation: .......... ... ... i i,

III. SIGNATURE

I, the undersigned, state that to the best of my knowledge the above
information is true and complete. It is understood that the Iead agency
may withdraw any declaration of nonsignificance that it might issue in
reliance upon this checklist should there be any willful misrepresenta-
tion or willful lack of full disclosure on my part.

Proponent: ................. ... .. ......

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-370 WITHDRAWAL OF AFFIRMATIVE
THRESHOLD DETERMINATION. If at any time after the ((en=
try)) issuance of a declaration of significance, the proponent modifies
the proposal so that, in the judgment of the responsible official, all sig-
nificant adverse environmental impacts ((resuiting-therefrom)) which
might result are eliminated, the declaration of significance shall be
withdrawn and a declarauon of nonsngmﬁcance ((emered)) issued in-
stead. ((

z)) If the
proponent of a proposal is a private applicant, the proposal shall not be
considered modified until all license applications for the proposal are
revised to reflect the modification or other binding commitment is
made by the applicant.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-375 WITHDRAWAL OF NEGATIVE
THRESHOLD DETERMINATION. (1) Except after a nonexempt
license has been issued for a private project, the R.O. Aide with ap-
proval from responsible official may withdraw any proposed or final
declaration of nonsignificance when new information becomes available
indicating that the proposal may have significant adverse environmen-
tal impacts.

(2) The R.O. Aide with approval from responsible official may
withdraw any proposed or final declaration of nonsignificance at any
time when:

(a) The proposal has been modnﬁed after the threshold determina-
tion, and such modification may cause the proposed action to have sig-
nificant adverse environmental impacts, or

(b) The negative threshold determination was procured by misrepre-
sentation or lack of full disclosure by the proponent of the proposal.

(3) Whenever a negative threshold determination is withdrawn pur-
suant to.this section, the responsible official shall immediately re—
evaluate the proposal and make a revised threshold determination pur-
suant to WAC 232-18-300 through 232-18-360.

(4) Whenever a final declaration of nonsignificance has been with-
drawn for one of the reasons in subsection (2) ((hereof)) of this sec-
tion, and the responsible official ((upon)) after reevaluation determines
that the proposal will have significant adverse environmental impacts,
the department shall initiate procedures to suspend, modify or revoke,
as appropriate, any nonexempt licenses issued for the proposal until
compliance with the procedures of chapter 197-10 WAC is met.
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AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-400 DUTY TO BEGIN PREPARATION OF A
DRAET. EIS. After compliance with WAC 232-18-350, relating to
preparation of a declaration of significance ((and—the—tisting—of—the
pmposa-l-in—ﬂwJ-E-{-S—iw‘Prcpafaﬁvn-Regiﬂch“)) the R.O. Aide with
approval of the responsible official shall prepare the draft and final EIS
in compliance with WAC 232-18-410 through 232-18-695.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-410 PREDRAFT CONSULTATION PROCE-
DURES. (1) Predraft consultation ((rs—comsuitation—by)) occurs when
the department consults with another agency with jurisdiction or ex-
pertise prior to completion of the draft EIS. Predraft consultation with
another agency on proposals for private projects shall only be initiated
by the department when requested by a private applicant participating
in the preparation of the draft EIS. Predraft consultation with another
agency on public proposals may be initiated at the option of the
department.

(2) Predraft consultation is ((commrenced)) begun when the R.O.
Aide sends to the consulted agency a packet of the following material
related to the proposal:

(a) Any application for licenses for the proposal ((inthc-possession
of)) possessed by the department.

(b) A copy of the environmental checklist included in WAC 232~
18-310, as reviewed pursuant to WAC 232-18-320.

(c) Any information in addition to the checklist resulting from ap-
plication of WAC 232-18-330.

(d) Any other information deemed relevant to the proposal by the
R.O. Aide such as:

(i) Prior EISs;

(ii) Portions of applicable plans or ordinances; or,

(iii) Prior scientific studies applicable to the site.

(3) Chapter 197-10 WAC gives agencies so consulted forty—five
days from receipt of the packet to respond in writing to the depart-
ment. The required contents of the consulted agency response are gov-
erned by WAC 197-10-500 through 197-10-540.

(4) The R.O. Aide shall incorporate the relevant information re-
ceived from other agencies during the predraft consultation stage into
the draft EIS, by either summarizing the major findings which are
contained in each of the consulted agency's responses or utilizing all of
the data received. In the event the R.O. Aide disagrees with any con-
clusion expressed in the information received from the consulted agen-
cy, the conclusion shall be set forth together with the position of the
department. The information required by this subsection may be
placed wherever in the draft EIS the R.O. Aide deems most appropri-
ate. There is no requirement that either the draft or final EIS include
responses to predraft consultation in a separate "response” section.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-420 PREPARATION OF EIS BY PERSONS
OUTSIDE THE DEPARTMENT. (1) Preparation of the EIS is the
responsibility of the R.O. Aide, under the direction of the responsible
official. No matter who participates in the preparation of the EIS, it is
nevertheless the EIS of the responsible official. The responsible official,
prior to distributing the draft EIS, shall be satisfied that it complies
with ((the-provisionsof)) chapter 197-10 WAC and these guidelines.

(2) An EIS may be prepared by a private applicant or agent thereof,
or by an outside consultant retained by either a private applicant or
the department. ((fmsuch—casc;)) If an outside consultant is retained
by the private applicant, the consultant must be acceptable to both the
applicant and the responsible official. The responsible official shall as-
sure that the EIS is prepared in a responsible manner and with appro-
priate methodology. The responsible official shall direct the areas of
research and examination to be undertaken, as well as the organization
of the resulting document. The department reserves the option for
payment as provided in WAC 232-18-100(4).

(3) If a person other than the department is preparing the EIS, the’

responsible official will coordinate any predraft consultation procedures
so that the individual preparing the EIS immediately receives all sub-
stantive information submitted by consulted agencies. The responsible
official shall also attempt to obtain any information needed by the per-
son preparing the EIS which is on file with another agency or federal
agency. The responsible official shall allow any private party preparing
an EIS access to all public records of the lead agency which ((areret=
evant)) relate to the subject ((matter)) of the EIS, pursuant to chapter
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42.17 RCW (Public Disclosure and Public Records Law; Initiative
276, 1973).

(4) The department may require or authorize a private applicant to
participate in the preparation of an EIS. The R.O. Aide may not re-
quire more information of a private applicant than allowed by this
chapter, but may authorize a lesser degree of participation by a private
applicant than allowed herein: PROVIDED, That nothing herein shall
be construed to prohibit the department from charging any fee of an
applicant which the department is otherwise authorized to charge (See
WAC 197-10-860).

(5) No private applicant shall be required to participate in the prep-
aration of an EIS except when consistent with these guidelines. A pri-
vate applicant may, however, volunteer to provide any information or
effort desired, so long as the contents and organization of the resulting
EIS are supervised and approved by the responsible official as required
by this section.

(6) The provisions of this section apply to both the draft and final
EIS.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-425 ORGANIZATION AND STYLE OF A
DRAFT EIS. (1) The required contents of a draft EIS for proposals of
both a project and nonproject nature are set forth in WAC 232-18-
440. The contents of a draft EIS prepared pursuant to that section
shall be organized as set forth in subsections (2) and (3) of this
section.

(2) Each draft EIS shall begin with an introduction, table of con-
tents, distribution list, summary, and a description of the proposed ac-
tion. The information contained in each section shall conform to the
applicable requirements set forth in WAC 232-18-440(1) through
232-18-440(6). Organization variation is not permitted for these por-
tions of the draft EIS.

(3) The organization and style of the remaining content of the EIS
may be varied, at the option of the R.O. Aide, from the format set
forth in WAC 232-18-440(7) through (14): PROVIDED, That all of
the subject matters required by WAC 232-18-440 shall be contained
somewhere within the draft EIS.

(4) The R.O. Aide ((that)) who prepares a draft EIS should keep in
mind that the purpose of a draft EIS is to aid decision-makers in con-
sidering the significant environmental impacts of their decisions. This
purpose is not served by EISs which are excessively detailed and overly
technical. Clarity and conciseness of presentation are of crucial impor-
tance in ensuring that EISs prepared under these guidelines are con-
sidered and actually utilized in decision—making processes.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-440 CONTENTS OF A DRAFT EIS. (1) The
following subsections set forth the required contents of a draft EIS:
PROVIDED, That where the department is preparing a draft EIS in
order to satisfy the requirements of NEPA, as well as SEPA, and the
regulations of the applicable federal agency require items in addition
to that set forth below, then the contents of the draft EIS may be
((expanded)) modified as necessary to meet the requirements of that
federal agency.

(2) Introduction. The following information shall be ((succinetiy-set
forth)) briefly given at the beginning of the draft EIS:

(a) Action sponsor, and a brief (one or two sentence) description of
the nature of the proposal and its location (street address, or nearest
crossroads or cross-streets).

(b) Name of department, responsible official, and the name and ad-
dress of the R.O. Aide to whom comments, information and questions
may be sent.

(c) Authors and principal contributors to the draft EIS and the na-
ture or subject area of their contribution.

(d) List of all licenses which the proposal is known to require. The
R.O. Aide shall attempt to make this list as complete and specific as
possible. Licenses shall be listed by name and agency.

(e) Location of EIS background data.

(f) Cost to the public for a copy of the EIS pursuant to chapter 42-
.17 RCW.

(g) Date of issue of the draft EIS.

(h) Dates by which consulted agency and public comments must be
received to be incorporated into the final EIS.

(3) Table of contents.
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(4) Distribution list. The draft EIS shall include a list of the names
of all agencies, federal agencies, organizations and persons to whom
the draft EIS will be sent upon publication (See WAC 232-18-460).

(5) Summary of the contents of the draft EIS. Each draft EIS shall
. contain a summary of its contents as an aid to the agency decision—
makers. The R.O. Aide is to bear in mind that agencies other than the
department may be utilizing the EIS as an aid in decision-making.
Therefore, care should be taken to ensure that the scope of the sum-
mary and the EIS is sufficiently broad to be useful to those other
agencies being requested to license or approve a proposal. The summa-
ry shall contain only a short restatement of the main points discussed
in the EIS for each of the ((vartous-subject-areas)) subjects covered. In
the event impacts cannot be predicted with certainty, the reason for
uncertainty together with the more likely possibilities should be con-
cxsely stated. ((

-)) The sum-
mary shall include a brief description of the following:

(a) The proposal, including the purpose or objectives which are
sought to be achieved by the sponsor.

(b) The direct and indirect impacts upon the environment which
may result from the proposal.

(c) The alternatives considered, together with any variation in im-
pacts which may result from each alternative.

(d) Measures which may be ((effectuated)) effected by the appli-
cant, the department, or other agency with jurisdiction to mitigate or
eliminate adverse impacts which may result from the proposal.

(e) Any remaining adverse impacts which cannot or will not be
mitigated.

(6) Description of the proposal. The draft EIS shall include a des-
cription of the total proposal, including, but not limited to, the
following:

(a) The name of the proposal and sponsors.

(b) The location of the project, or area affected by a nonproject ac-
tion, including an address, if any, and a legal description: PROVID-
ED, That where the legal description is by metes and bounds, or is
excessively lengthy, a map, in lieu of a legal description, shall be in-
cluded which enables a lay person to precisely understand the location
of the proposal.

(c) Reference to the file numbers, if known, of any other agencies
involved so the proposal’s location may be identified with precision by
the consulted agency.

(d) If the proposal involves ((phases)) phased construction ((over—a
period-of—time;)) the timing of each ((constructton)) phase should be
identified((;-and-if-it-is-anticipated-that)) . If If later phases of the pro-
posal ((will)) are expected to require future environmental analyses,
these should be identified.

(e) A description of the major physical and engineering aspects of
the proposal. This description should be tailored to the environmental
impacts ((later-discussed;)) with those physical aspects of the proposal
causing the greater impacts being given the more detailed description.
Inclusion of detailed engineering drawings and technical data should
normally be avoided. Material of this nature should be retained in de-
partment files and supplied to consulted agencies upon request.

(f) A brief description of existing comprehensive land use plans and
zoning regulations applicable to the proposal, and how the proposal is
consistent and inconsistent with them.

(g) Within the general guidelines of this subsection, the R.O. Aide
has discretion to determine the content and level of detail appropriate
to adequately describe the proposal.

(7) Existing environmental conditions. This section shall include the
following:

(a) A general assessment of the existing environment, covering those
areas of the environment listed in WAC 232-18-444.

(i) The level of detail used in presenting the existing environment
should be proportionate to the impacts the proposal will have if
approved.

(ii) Areas of the environment which are not relevant to the identified
impacts need only be mentioned generally, or not at all.

(iii) Inventories of the species of ﬂora and fauna present on the site
should be avoided((; )). Those
species and habitats which may be significantly affected should be
emphasized. -

(iv) This subsection shall be brief, nontechnical, and easily under-
standable by lay persons, and provide the necessary background for
understanding the proposal's impacts.
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(b) Specific reference shall be made to those inventories and data
studies which provided the informational source for part or all of the
contents of this subsection.

(8) The impact of the proposal on the environment. The following
items shall be included in this subsection:

(a) The known impacts resulting from the proposal within any ele-
ment of the environment listed in WAC 232-18-444, the effects of
which are either known to be, or which may be significant (whether
beneficial or adverse), shall be discussed in detail; impacts which are
potential, but not certain to occur, shall be discussed within reason.

(b) Elements of the environment which will not be significantly af-
fected shall be marked "N/A" (not applicable) as set forth in WAC
232-18-444(1).

(c) Direct and indirect impacts of the total proposal, as described in
subsection (8)(a) ((above)) of this section shall be examined and dis-
cussed (for example, cumulative and growth—inducing impacts).

(d) The possibility that effects upon different elements of the envi-
ronment will interrelate to form significant impacts shall be considered.

(9) The relationship between local short-term uses of man's envi-
ronment and maintenance and enhancement of long—term productivity.
The following items shall be included in this subsection:

(a) An identification of the extent to which the proposal involves
trade—offs between short—term gains at the expense of long—term envi-
ronmental losses.

(i) The phrases "short-term" and "long—term do not refer to any
fixed time periods, but rather are to be viewed in terms of the signifi-
cant environmental impacts of the proposal.

(i) Impacts which will narrow the range and degree of beneficial
uses of the environment or pose long-term risks to human health shall
be given special attention.

(b) A discussion of the benefits and disadvantages of reserving for
some future time the implementation of the proposal, as opposed to
possible approval of the proposal at this time.

(i) The department perspective should be that each generation is, in
effect, a trustee of the environment for succeeding generations.

(ii) Particular attention should be given to the possibility of fore-
closing future options or alternatives by implementation of the
proposal.

(10) Irreversible or irretrievable commitments of resources. The fol-
lowing items shall be included in this subsection:

(a) An identification of all substantial quantities of natural resourc-
es, including sources of energy and nonrenewable materials, which will
be committed by the proposal on a permanent or long—term basis.
Commitment of natural resources also includes the lost opportunities
to make other uses of the resources in question.

(b) This subsection may be integrated with subsection (9) ((above))
of this section in order to more usefully present the information re-
quired by both sections.

(11) Adverse environmental impacts which may be mitigated. The
following items shall be included in this subsection:

(a) A description of reasonable ((a-heratmns)) changes to the pro-
posal which may (( )) avoid,
mitigate, or reduce the risk of ((occumnce—of)) any adverse lmpacts
((upon-the—cnvmunmcm))

(b) Energy conservation measures, including more efficient utiliza-
tion of conventional techniques (e.g., insulation) as well as newer
methods.

(c) Each alternative discussed in (a) and (b) ((above)) of this sub-
section shall be evaluated in terms of its effect upon the environment,
its technical feasibility, and its economic practicability.

(12) Alternatives to the proposal. This subsection shall include the
following items:

(a) A description and objective evaluation of any reasonable alter-
native action which could feasibly attain the objective of the proposal.

(i) Reasonable alternatives shall include any action which might ap-
proximate the proposal's objective, but at a lower environmental cost
or decreased level of environmental degradation.

(ii) Reasonable alternatives may be those which are capable of being
effected by either the department or other agency having jurisdiction.

(b) The "no—action” alternative shall be evaluated and compared to
the other alternatives.

(c) The adverse environmental effects of each alternative shall be
identified.

(d) The analysis of alternatives should be sufficiently detailed to
permit a comparative evaluation of each alternative and the proposal
as described in subsection (6) of this section.
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(e) ((Inmthose—instances-where)) When the proposal is for a private
pro_|ect ona specuﬁc site, the alternatives considered shall be limited to
the "no-action” alternative plus other reasonable alternative means of
achieving the objective of the proposal on the same site or other sites
owned or controlled by the same proponent (which may include only
alterations for mitigation under subsection (11) of this section). This
limitation shall not apply when the project proponent is applying for a
rezone or contract rezone.

(f) Subsection (12) may be integrated with subsection (11) of this
section in order to more usefully present the information required by
both subsections.

(g) The use of the term "reasonable” is intended to limit both the
number and range of alternatives that shall be described and evaluated
in this subsection, as well as the amount or level of detail which the
EIS shall employ for each alternative that is discussed and evaluated.

(13) Unavoidable adverse impacts. This subsection shall include the
following items:

(a) A listing of those impacts included in subsection (8) of this sec-
tion which are adverse but cannot, or will not, be mitigated or avoided
(«

(b) For any impact discussed in subsectlon (8) of this section which
is determined to be nonadverse, the rationale for such determination
shall be clearly stated.

(c) A discussion of the relationship between the environmental cost
of the unavoidable adverse environmental impacts and the expected
beneficial environmental impacts which will result from the implemen-
tation of the proposed action.

(14) Other issues. A draft EIS may contain a section labeled "Other
Issues” within which those other problems and issues not pertaining to
any element listed in WAC 232-18-444, but which are relevant to the
proposal, shall be identified. The section shall be limited to a brief
identification of such problems or issues.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-442 SPECIAL CONSIDERATIONS REGARD-
ING CONTENTS OF AN EIS ON A NONPROJECT ACTION.
(1) ((Fherequirements-of)) WAC 232-18-440 ((2pply)) Ephe s to the
contents of a draft EIS ((oma-proposat)) for a nonproject action. The
R.O. Aide, however, has greater flexibility in his/her approach to
achieving compliance with the requirements of WAC 232-18-440 in
writing an EIS for nonproject actions, because normally less specific
details are known about the proposal and any implementing projects,
as well as the anticipated impacts on the environment.

(2) The R.O. Aide should be ((atert-—to-thcfact)) aware that ((the
Bepartment-is-in-the-development-and-review-of)) typically in develop-
ing and reviewing proposals for nonproject actions ((where)) the range
of alternatives is ((typicaity more-broad)) broader than ((that-of)) in
developing a proposal for a project action (which is often narrowed to
a specific location and design). The proposal should be described in a
manner which encourages consideration of a number of alternative
methods of accomplishing its objective. For example, an ObjeCtIVC of a
department proposal should be stated as ((

. ¢ : e ; i rttionat-privatel
owned-passenger-vehicies)) "increased opportunities for trout fishing in
castern Washington" rather than "the planting of -one million addi-
tional trout in the Pend Orijelle River basin.”

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-444" LIST OF ELEMENTS OF THE ENVIRON-
MENT. (1) Every EIS shall have appended to it a list of the elements
of the environment in subsections (2), (3) and (4) of this section. The
R.O. Aide shall place "N/A" ("not applicable") next to an item when
the proposal, including its indirect impacts, will not significantly affect
the area (or subarea) of the environment in question. Items marked
"N/A" need not be mentioned in the body of the EIS. Subsections (2)
and (3) of this section correspond in subject matter to the questions
contained in the environmental checklist used for threshold determina-
tion, and the questions in the checklist may be used to interpret this
outline listing.

(2) ELEMENTS OF THE PHYSICAL ENVIRONMENT.
(a) Earth.

(i) Geology.

(ii) Soils.

(iii) Topography.
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(iv) Unique physical features.
(v) Erosion.
(vi) Accretion/avulsion.

(b) Air.

(i) Air quality.
(ii) Odor.

(iii) Climate.

(c) Water.

(i) Surface water movement.
(ii) Runoff/absorption.

(iii) Floods.

(iv) Surface water quantity.
(v) Surface water quality.
(vi) Ground water movement.
(vii) Ground water quantity.
(viii) Ground water quality.
(ix) Public water supplies.

(d) Flora.

(i) Numbers or diversity of species.
(ii) Unique species.

(iii) Barriers and/or corridors.

(iv) Agricultural crops.

(e) Fauna.

(i) Numbers or diversity of species.
(ii) Unique species.

(iii) Barriers and/or corridors.

(iv) Fish or wildlife habitat.

(f) Noise.
(g) Light and glare.
(h) Land use.

(i) Natural resources.
(i) Rate of use.
(ii) Nonrenewable resources.

() Risk of explosion or hazardous emissions.

(3) ELEMENTS OF THE HUMAN ENVIRONMENT.
(a) Population.

(b) Housing.

(¢c) Transportation/circulation.
(i) Vehicular transportation generated.

(ii) Parking facilities.

(iii) Transportation systems.

(iv) Movement/circulation of people or goods.
(v) Waterborne, rail and air traffic.

(vi) Traffic hazards.

(d) Public services.

(i) Fire.

(ii) Police.

(iii) Schools.

(iv) Parks or other recreational facilities.
(v) Maintenance.

(vi) Other governmental services.

(e) Energy.

(i) Amount required.
(ii) Source/availability.
(f) Utilities.

(i) Energy.

(i) Communications.
(iii) Water.

(iv) Sewer.

(v) Storm water.

(vi) Solid waste.

(8) Human health (including mental health).
(h) Aesthetics.
(i) Recreation.

(j) Archeological/historical.
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(4) The following additional element shall be covered in all EISs,
either by being discussed or marked "N/A", but shall not be consid-
ered part of the environment for other purposes:

(a) Additional population characteristics.

(i) Distribution by age, sex and ethnic characteristics of the resi-
dents in the geographical area affected by the environmental impacts
of the proposal.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-450 PUBLIC AWARENESS OF AVAILABILI-
TY OF DRAFT EIS. ((HBpon—pubticationof-the-draft-E1S;there-

sponsibte—officiat—shattist—the—proposat—in—the—Bepartment's—EIS
able—Reeister —maintained : SEPA-publc—int
tion—center:
€2))) The R.O. Aide shall use any reasonable method calculated to
inform the public ((of-the-avattability—of)) that the draft EIS is avail-

able and of the procedures for requestirig a publlc hearing.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-455 CIRCULATION OF THE DRAFT EIS—
REVIEW PERIOD. (1) ((According—to—chapter—197=16—WA€)) A
consulted agency shall have ((a—m-axmmm—of)) thlrty—ﬁve days from
the date of ((}t ))
receipt in which to review the draft and forward its comments and in-
formation ((with-respect—thereto)) to the department. If a consulted
agency with jurisdiction requires additional time to develop and com-
plete new data on the proposal, a fifteen day extension may be granted
by the department. Extensions may not be granted for any other

purpos
2) There shall be allowed a penod of thmy—ﬁve days from the date
of (( )) issu-

ance for the public to forward to the department any comments upon
or substantive information related to the proposal and the draft EIS.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-460 SPECIFIC AGENCIES TO WHICH
DRAFT EIS SHALL BE SENT. (1) ((A—vcopy—of—e-ach)) The draft
EIS shall be ((

Avaitable-Register®)) issued by mailing copies to the following:

(a) The Department of Ecology.

(b) Each federal agency having jurisdiction by law over a proposed
action.

(c) Each agency having jurisdiction by law over, or environmental
expertise pertaining to a proposed action, as defined by WAC 197-10-
040 and 197-10-465 (required by RCW 43.21C.030(2)(d)).

(d) Each city/county in which adverse environmental effects identi-
fied in the draft EIS may occur if the proposed action is implemented.
(This subsection does not apply to draft EISs for nonproject actions.)

(e) Each local agency or political subdivision which will be required
to furnish additional public services as a result of implementation of
the proposed action.

(f) The applicable regional planning commission, regional clearing-
house, statewide clearinghouse, or area—wide council of government
which has been designated to review and coordinate local governmental
planning under the A-95 review process and other federal regulations
and programs (See RCW 36.64.080, 35.63.070 and 36.70.070).

(g) The department's SEPA public information center.

(h) Any person, organization or governmental agency that has ex-
pressed an interest in the proposal, or is known by the department to
have an interest in the type of proposal being considered shall be sent a
copy of the draft EIS.

(i) The public library serving the area in which a proposal is located.
(j) The principal daily newspaper(s) serving the area in _which a
roposal is located.

(2) An agency that receives a copy of the draft EIS does not become
a "consulted agency” under these guidelines due to that factor alone.
(See WAC 197-10-040, 197-10-465,
for those provisions that define a consulted agency.)

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-470 COST TO THE PUBLIC FOR REPRO-
DUCTION OF ENVIRONMENTAL DOCUMENTS. When the de-
partment is lead agency it shall ((make—avaitable)) provide a copy of

any environmental document, in ((the—rmammer—provided—by)) accord-

ance with chapter 42.17 RCW, charging only those costs allowed

197-10-510 and 197-10-520
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therein ((and)) plus mailing costs: ((PROV-!-BEB,—'Fhat-}). However,
no charge shall be levied for circulation of documents to other agencies
((whichis)) as required by these guidelines.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-480 PUBLIC HEARING ON A PROPOSAL—
WHEN REQUIRED. (1) If a public hearing on the proposal is held
pursuant to some other requirement of law, such hearing shall be open
to consideration of the environmental impact of the proposal, together
with any available environmental document(());

(2) When the department is lead agency in all other cases a public
hearing on the environmental impact of a proposal shall be held when-
ever one or more of the following situations occur:

(a) The department determines, in its sole discretion, that a public
hearing would assist the department in meeting its responsibility to
implement the purposes and goals of SEPA and these guidelines; or,

(b) When fifty or more persons residing within the jurisdiction of
the department, or who would be adversely affected by the environ-
mental impact of the proposal, make wrmen request to the department
within thirty—five days of the ((f
AvaitableRegister®)) issuance of the draft EIS; or,

(c) When two or more agencies with jurisdiction over a proposal
make written request to the department within thirty—five days of the

((listing-of the-proposat-in-the “EIS-AvailableRegister™)) issuance of
the draft EIS; or

(3) Whenever a public hearing is held under subsection (2) of this
section, it shall occur no later than fifty—one days from the ((tistingof
theproposat-in—the 2EIS-AvaitableRegister?)) issuance of the draft
EIS and no earlier than fifteen days from such date of ((listing))
issuance.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-485 NOTICE OF PUBLIC HEARING ON EN-
VIRONMENTAL IMPACT OF THE PROPOSAL. ((8)) Notice
of all public hearings to be held pursuant to WAC 232-18-480(2)
shall be published in a newspaper of general circulation in the area
where the project will be implemented. For nonproject actions the no-
tice shall be published in the general area where the department has its
principal office. The notice shall be published no later than five days
preceding the hearing. For nonproject proposals having regional or
statewide applicability, copies of the notice shall be transmitted to the
Olympia bureaus of the assocnated press and umted press mternauonal

(«
pubtic-information-center-))

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-500 DEPARTMENT RESPONSIBILITIES
WHEN CONSULTED AS AN AGENCY WITH JURISDICTION.
The contact person when responding to a consultation request prior to
a threshold determination, participating in predraft consultation, or
reviewing a draft EIS, shall insure immediate commencement of the
research and, if necessary, field investigations which the department
would normally conduct in conjunction with whatever license the de-
partment requires for a proposal; or, in the ¢vent no license is involved
the contact person shall direct the appropriate person to investigate the
impacts of the activity the department will undertake which gives the
department jurisdiction over a portion of the proposal. The end result
of these investigations would be that the contact person will be able to
transmit to the lead agency substantive information on those environ-
mental impacts of the proposal which are within the scope of the li-
cense or activity of the department. The contact person, in his/her
response to the lead agency, should also indicate which of the impacts
the department has discovered may be mitigated or avoided and how
this might be accomplished, and describe those areas of environmental
risks which remain after the department has conducted the investiga-
tions that may have been required. The contact person must transmit a
written response to the lead agency within the time limits specified in
the subcategories that follow:

((€2))) (1) If a threshold determination consultation request is re-
ceived by the contact person((:)), the contact person must transmit a
written response to the lead agency by such time as specified by the
lead agency in the consultation request.

((£6))) (2) If a predraft consultation request is received by the con-
tact person((:)), the contact person must transmit a written response to
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the lead agency within ((45)) forty—five days of when the department
received the consultation packet from the lead agency.

((€s))) (3) If a Draft EIS consultation request is received by the
contact person. The contact person must transmit a written response to
the lead agency within ((35)) thirty—five days from ((rhc-datc—of-hstmg
of-the-proposat-in-thetead-agency's—EfS-Avaitable Repgister™)) receipt
of the draft EIS.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-535 COST OF PERFORMANCE OF CON-
SULTED AGENCY RESPONSIBILITIES. The department shall
not charge the lead agency for any costs incurred in complying with
WAC 197-10-500 through 197-10-540, including, but not limited to,
((such—functions—as)) provndmg relevant data to the lead agency and
the reproduction of various documents that are transmitted to the lead
agency. This section shall not prohibit a consulted agency from charg-
ing those costs allowed by chapter 42.17 RCW, for the reproduction of
any environmental document when the request for a copy of the docu-
ment is from an agency other than the lead agency, or from an indi-
vidual or private organization.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-540 LIMITATIONS ON RESPONSES TO
CONSULTATION. ((inthose-instances—where)) If part or all of the
relevant data possessed by ((any)) a consulted agency is ((either)) vo-
luminous in nature, extremely bulky or otherwise incapable of ready
transmittal to the lead agency, or if it consists of a report or document
published by another agency, or represents a standard text or other
work obtainable at a public library, such data or information may be
clearly identified or cited by the consulted agency in its comments to
the lead agency and the data itself need not be transmitted. When the
consulted agency identifies relevant data, files or other material pursu-
ant to this section, it shall describe briefly the nature of such informa-
tion and clearly indicate its relevance to the environmental analysis of
the proposed action in question. If the details of the proposal supplied
with the consultation request are not sufficient to allow a complete re-
sponse, the consulted agency shall be required to transmit only that
information it is capable of developing from the material sent to it with
the consultation request.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-545 EFFECT OF NO WRITTEN COMMENT.
If a consulted agency does not respond with written comments within
thlrty—ﬁve days of the ((dateoftisting-of-thedraft EiS—inthe"ELS
1)) receipt of the draft EIS or fails to respond
within the ﬁfteen—day extension period which may have been granted
by the ((fead—agency)) department, the ((lead—agency)) department
may assume that the consulted agency has no information relating to
the potential impact of the proposal upon the subject area of the con-
sulted agency's jurisdiction or special expertise. Any consulted agency
which fails to submit substantive information to the ((tcad-agency))
department in response to a draft EIS is thereafter barred from alleg-
ing any defects in the ((fead—agency's)) department's compliance with
WAC 197-10-400 through 197-10-495, or with the contents of the
final EIS.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-550 PREPARATION OF THE FINAL EIS—
TIME PERIOD ALLOWED. The R.O. Aide shall prepare a final EIS
within seventy—five days of the ((lHsting—of-theproposat-in—the"EIS
AvaitableRegister?)) issuance of the draft EIS. The R.O. Aide may
extend the time period whenever the proposal is unusually large in
scope, or the environmental impact associated with the proposal is un-
usually complex.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-570 PREPARATION OF THE FINAL EIS—
CONTENTS—WHEN NO CRITICAL COMMENTS RECEIVED
ON THE DRAFT EIS. (1) If the R.O. Aide does not receive any
comments critical of the scope or content of the draft EIS, the R.O.
Aide may prepare a statement to ((the)) that effect ((thatno-criticat
commrents-were-received)) and circulate that statement in the manner
prescribed in WAC 232-18-600.
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(2) The statement prepared and circulated pursuant to subsection
(1) ((abowve)) of this section, together with the draft EIS (which is not
recirculated with the statement), shall constitute the "final EIS" for
the proposal: PROVIDED, That when the draft EIS was not circulat-
ed to the office of the governor or the ecological commission, then the
draft EIS shall be attached only to the statement sent to these
agencies.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-580 PREPARATION OF THE FINAL EIS—
CONTENTS—WHEN CRITICAL COMMENTS RECEIVED ON
THE DRAFT EIS. (1) When the R.O. Aide receives any comments
critical of the scope or content of the draft EIS, whether made in
writing or made orally at any public hearing on the environmental im-
pact of the proposal, the R.O. Aide shall comply with either subsection
(2) or (3) ((betow)) of this section.

(2) The R.O. Aide may determine that no changes or_only minor
changes are required in cither the draft EIS or the proposal, despite
the critical comments that were received during the commenting peri-
od. The R.O. Aide must prepare a document containing a general re-
sponse to the comments that were received, any minor changes to the
EIS or proposal the text or summary of written comments, and a sum-
mary of the oral comments made by the public at any hearing held on
the proposal or its environmental impacts. The R.O. Aide shall then
circulate the document in the manner prescribed in WAC 232-18-600:
PROVIDED, That when the draft EIS was not circulated to the office
of the governor or the ecological commission, then the draft EIS shall
be attached only to the statement sent to these agencies.

(3) The R.O. Aide may determine that it is necessary and appropri-
ate to rewrite the contents of the draft EIS in order to respond to crit-
ical comments received during the commenting period. In such
instances, the R.O. Aide shall circulate the rewritten EIS in the man-
ner specified in WAC 232-18-600. The R.O. Aide shall ensure that
the rewritten EIS evidences an affirmative response by the department
to the critical comments, or alternatively, contains a summary of those
critical comments with which it does not agree.

(4) A document prepared and circulated pursuant to subsection (2)
or (3) ((above)) of this section shall constitute the "final EIS" for the
proposal.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-600 CIRCULATION OF THE FINAL EIS. The
final EIS shall be ((cireutated)) issued by circulating it to the Depart-
ment of Ecology, office of the governor or the governor's desngnee. the
ecological commission, ((
center;)) agencies with jurisdiction, and federal agencies with jurisdic-
tion which received the draft EIS. It shall be made available to the
public in the same manner and cost as the draft EIS.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-650 EFFECT OF AN ADEQUATE FINAL EIS
PREPARED PURSUANT TO NEPA. (1) The requirements of this
chapter relating to the preparation of an EIS shall not apply when an
adequate final EIS has been prepared pursuant to the national envi-
ronmental policy act of 1969 (NEPA), in which event such EIS may
be utilized in lieu of a final EIS separately prepared under SEPA.

(2) The final EIS of a federal agency shall be adequate unless:

(a) A court rules that it is inadequate; or,

(b) The administrator of the United States Environmental Protec-
tion Agency issues a written comment pursuant to the Federal Clean
Air Act, 42 USC § 1857, which determines it to be inadequate; or,

(c) The environmental elements of WAC 197-10-444, when applied
locally, are not adequately treated in it.

(3) If, after review thereof, the departmem determines that the fed-
eral ElS is adequate, ((

)) a notice to this effect
shall be circulated as in WAC 232-18-600.

(4) If a hearing open to public comment upon the adequacy of the
federal EIS has not previously been held within the state of
Washington, a public hearing on the sole issue of the adequacy of the
content of a federal EIS shall be held if, within thirty—five days of ((its
tisting—in—the-register)) the notice in subsection (3) of this section, at
least fifty persons who reside within ((thejurtsdictton—ofthe-Depart~
ment)) Washington state, or are adversely affected by the environmen-
tal impact of the proposal, make written request therefor. The
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department shall reconsider its determination of adequacy in view of
comments received at any such public hearing.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-660 USE OF PREVIOUSLY PREPARED EIS
FOR A DIFFERENT PROPOSED ACTION. (1) The department
may adopt and utilize a previously prepared EIS, or portion thereof, to
satisfy certain of the EIS requirements applicable to a different pro-
posed action, as set forth in subsections (2) and (3) ((betow)) of this
section. In such event, two requirements shall be met:

(a) The previous EIS or portion thereof, together with any supple-
ment to it, shall meet the requirements of these guidelines applicable
to an EIS for the new proposed action, and

(b) (( i

ton))
Where any intervening change in conditions would make the previous
EIS misleading when applied to the new proposed action, a previous

WSR 79-02-010

with WAC 232-18-450 through 232-18-470. Copies of both the prior
and supplemental EIS ((shat-bemaintained-at-the SEPApublicinfor-
; T 7))

shall be transmitted to the consulted agencies which had not previously
received it.

(2) Upon preparation of the draft supplemental EIS, the R.O. Aide
shall comply with WAC 232-18-550 through 232-18-580 and the
final supplemental EIS, together with the ((eariter)) prior EIS, shall be
regarded as a final EIS for all purposes of these guidelines.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-700 NO ACTION FOR SEVEN DAYS AFTER
PUBLICATION OF THE FINAL EIS. The department shall take no
major action (as defined in WAC 232-18-040(26)) on a proposal for
which an EIS has been required, prior to seven days from the ((pubti

. £ thefirmatEiS-and-tsfistmeintheEiS able—Register™

ntat )) issuance
of the final EIS.

EIS shall not be used without an explanatory supplement.

(2) When the new proposed action will have an impact on the envi-
ronment that was not adequately analyzed in the previously prepared
EIS, the R.O. Aide shall prepare a draft supplemental EIS and comply
with the provisions of WAC 232-18-400 through 232-18-695. The
contents of the draft and final supplemental EIS shall be limited to
those impacts of the proposed action which were not adequately ana-
lyzed in the earlier EIS.

(3) When the new proposed action will not have an impact on the
environment that is substantially different than the impacts of the ear-
lier proposed action, the R.O. Aide may prepare a written statement
setting forth the responsible official’s decision under this subsection and
((H i ister™)) circulate it as
provided in WAC 232-18-600. The department shall not be required
to prepare a new or supplemental draft or final EIS on the new pro-
posed action when this subsection is determined to apply. ((Fhe))
However, provisions of WAC 232-18-480 through 232-18-490, relat-
ing to a public hearing on the environmental impact of a proposal shall

apply((-rowever;
TSt )

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-690 USE OF ANOTHER AGENCY'S EIS BY
THE DEPARTMENT. (1) When the department is considering an
action which is ((identified-as)) part of a proposal covered by a final
EIS of a lead agency, and the department was consulted as an agency
with jurisdiction during the consultation process on the previous EIS
because of the action it is now considering, the department must utilize
the previous EIS unchanged when it is considering its present action
except under the conditions of subsection (2) ((hereof)) of this section.

(2) The department shall review and consider supplementing an EIS
prepared by the lead agency only if:

(a) The proposal has been significantly modified since the lead
agency prepared the EIS; or,

(b) The action now being considered was identified in the lead
agency's EIS as one which would require further environmental evalu-
ation; or,

(c) The level of design or planning for the proposal has become
more detailed, revealing inadequately analyzed impacts; or,

(d) Technical data has become available which indicates the pres-
ence of a significant adverse environmental impact.

In such cases, the R.O. Aide shall prepare a supplement to the lead
agency's EIS if, ((and-onty-if;)) the R.O. Aide determines that signifi-
cant adverse environmental impacts have been inadequately analyzed
in the lead agency's EIS.

(3) If the department is not listed as a licensing agency in the draft
EIS pursuant to WAC 197-10-440(2)(d) and did not receive a copy of
the draft EIS, the department shall not be limited by the contents of
the earlier EIS in preparing its statement.

AMENDATORY SECTION (Amending Order 79, filed 4/9/76)

WAC 232-18-695 DRAFT AND FINAL SUPPLEMENTS TO
A REVISED EIS. (1) In any case where the R.O. Aide is preparing a
supplement to an earlier EIS or to an EIS prepared pursuant to
NEPA, R.O. Aide shall preparc a draft supplemental EIS and comply

(25]

REPEALER

The following sections of the Washington Administrative Code are
repealed:

(1) WAC 232-18-830 RESPONSIBILITY OF DEPART-
MENT—SEPA PUBLIC INFORMATION CENTER.

(2) WAC 232-18-835 DEPARTMENT RESPONSIBILITIES
TO REGIONAL SEPA PUBLIC INFORMATION CENTERS.

WSR 79-02-010
ADOPTED RULES

DEPARTMENT OF ECOLOGY
[Order DE 78-22—Filed January 10, 1979]

I, Elmer C. Vogel, deputy director of the Department
of Ecology, do promulgate and adopt at the Department
of Ecology, Lacey, Washington, the annexed rules relat-
ing to minimum standards for construction and mainte-
nance of water wells, amending chapter 173-160 WAC.

This action is taken pursuant to Notice No. WSR 78-
11-088 filed with the code reviser on 11/1/78. Such
rules shall take effect pursuant to RCW 34.04.040(2).

This rule is promulgated pursuant to RCW
18.104.040(4) and is intended to administratively imple-
ment that statute.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW).

APPROVED AND ADOPTED December 21, 1978.

By Elmer C. Vogel
Deputy Director

AMENDATORY SECTION (Amending Order 73-6,
filed 4/30/73)

WAC 173-160-090 DESIGN AND CONSTRUC-
TION—WELL COMPLETION—GENERAL. The
well may be completed with screens, perforated liners or
pipe, or open bottom; these shall be of sufficient strength
to withstand the forces to which they are subjected dur-
ing and after construction. It is the responsibility of the
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well driller or designer to instruct the owner or his rep-
resentative as to the most appropriate method of com-
pletion. Wells shall be completed in a manner which
prevents the production of inordinate amounts of sand or
turbid water.

(1) Standard Open Bottom Completion. Open bottom
completion shall be considered appropriate only where
the withdrawn waters are essentially free of sand, silt
and turbidity.

(2) Perforated Pipe Completion. Perforated pipe com-
pletion shall be considered suitable only for a coarse—
grained, permeable aquifer where the withdrawn waters
are free of excessive sand, silt or turbidity.

Perforations above the static water level shall not be
permitted. Wells may be completed with perforations as
follows:

(a) In—place perforations with Star, Mills knife, or
similar type perforators.

(b) Perforated pipe liners, either torch—cut, mill-slot-
ted or punched. Such liners may be of steel, plastic or
other suitable corrosion—resistant material, but if other
than steel, a full evaluation of the structural stability of
the liner must be made prior to its placement. They may
be used in a natural development or gravel-packed type
of construction. Where appropriate, the top of the liner
shall be fitted with neoprene or lead packers or grout
sealed to the well casing. The bottom of the liner shall
be fitted with a suitable closure. The use of pre—perfo-
rated casing for working casing as the hole is being
drilled is prohibited, except in those cases where the
contractor can, through personal experience in the par-
ticular area of drilling, attest to the sufficiency of the
pre—perforated casing in all respects for the specnﬁc well
being constructed.

(3) Well Screens. Well screens (and well points) shall
be constructed of one type of corrosion-resistant materi-
al. Where appropriate, suitable neoprene or lead packers
or grout seal shall be fitted to the top of the well screen
assembly. The bottom of well screens shall be fitted with
a suitable closure.

(4) Alignment. A completed well must be so con-
structed that the drill hole and/or installed casing does
not deviate from an alignment that would allow a 20
foot dummy section of pipe of no more than one diame-
ter size smaller than the casing liner or drilled hole to be

Washington State Register, Issue 79-02

NEW SECTION

WAC 173-160-09001
DIAMETERS.

RECOMMENDED WELL

Anticipated Nominal Size Optimum Size Smallest Size

Well Yield, of Pump Bowls, of Well Casing, of Well Casing,
in gpm in inches in inches in inches
Less than 100 4 6 1D 51D
75t0 175 5 8 ID 6 ID
150 to 400 6 10ID 8 ID
350 to 650 8 121D 10 ID
600 to 900 10 14 OD 121D
850 to 1300 12 16 OD 14 OD
1200 to 1800 14 200D 16 OD
1600 to 3000 16 24 0D 200D

AMENDATORY SECTION (Amending Order 73-6,
filed 4/30/73)

WAC 173-160-100 DESIGN AND CONSTRUC-
TION—SEALING MATERIALS. Puddling clay shall
consist of any stable, fine—grained, impervious material
with at least 50% bentonite with the maximum size of
the remaining portion not exceeding that of coarse sand
(.5 mm - .1 mm), which is capable of providing a water
tight seal between the casing and formation throughout
thé depth required to protect against objectionable mat-
ter and which is reasonably free of shrinkage. Cement
grout (neat cement) shall consist of either portland ce-
ment or quick setting cement mixed with not more than
six gallons of water per sack of cement. Up to 5% ben-
tonite clay, by weight, may be added to improve flow
qualities and compensate for shrinkage. Pelletized ben-
tonite may be used in all wells sealed to a depth not to
exceed the 18' minimum standard.

AMENDATORY SECTION (Amending Order 73-6,
filed 4/30/73)

WAC 173-160-200 UPPER TERMINAL OF
WELL. The water—tight casing or curbing of any well
shall extend not less than 6 inches above the established

- ground surface. In the case of public water supplies

inserted to the bottom of the well without binding. Min-

imum specifications for casing sizes for various ranges in
well yield or pumping rate are shown under WAC 173-
160—-09001.

[26])

where the site is not subject to flsoding, the pumphouse
floor must be at least 1 foot above land surface, with a
minimum of 6 inches of casing projecting above the
floor; where the site is subject to flooding, the pump-
house floor must be at least 2 feet above the estimated
water level of a ((50))100-year frequency flood. Any
vent opening, observation ports or air-line equipment
shall extend from the upper end of the well by water—
tight piping to a point not less than 1 foot above the
pumphouse floor or cover installed above ground surface.
The terminals of these facilities shall be shielded or
sealed so as to prevent entrance of foreign matter or
pollutants. A subsurface connection is permitted on do-
mestic wells if made with approved fittings or welding
procedures approved by the department, provided that
the connection must be above static water level, and the
pump location must not be subject to flooding.
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AMENDATORY_ SECTION (Amending Order 73-6,
filed 4/30/73)

WAC 173-160-290 ABANDONMENT OR DE-
STRUCTION OF WELLS. All wells including those
which are not developed to provide a supply of water
and are subsequently abandoned, shall be abandoned in
the manner consistent with the meaning and intent of
these regulations. The abandonment procedure of a well
must be recorded and reported as required by the
department.

WSR 79-02-011
o ADOPTED RULES
DEPARTMENT OF LICENSING

(Osteopathic Examining Committee)
[Order 297—Filed January 11, 1979]

Be it resolved by the Osteopathic Examining Com-
mittee acting at Olympia, Washington that it does pro-
mulgate and adopt the anncxed rules rclating to
osteopathic physicians' acupuncture assistants, adopting
new sections WAC 308-138-100, 308-138-110, 308-
138120, 308-138-130, 308-138-140, 308-138-150,
308-138-160, 308-138-170 and 308-138-180.

This action is taken pursuant to Notice No. WSR 78-
12-098 filed with the code reviser on 12/6/78. Such
rules shall take effect pursuant to RCW 34.04.040(2).

This rule is promulgated pursuant to RCW [8.57A-
.020 and is intended to administratively implement that
statute.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW).

APPROVED AND ADOPTED January 9, 1979.

By Joe Thomas DO
Chairman

NEW SECTION

WAC 308-138-100 EDUCATION. Each applicant
for an authorization to perform acupuncture must
present evidence satisfactory to the committee which
discloses in detail the formal schooling or other type of
training the applicant has previously undertaken which
qualifies him as a practitioner of acupuncture. Satisfac-
tory evidence of formal schooling or other training for
thirty—six months in acupuncture totalling 1,400 or more

[29]
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hours of study may include, but is not limited to, certi-
fied copies of certificates or licenses which acknowledge
that the person has the qualifications to practice acu-
puncture, issued to an applicant by the government of
the Republic of China (Taiwan), People's Republic of
China, Korea or Japan. Whenever possible, all copies of
official diplomas, transcripts and licenses or certificates
should be forwarded directly to the committee from the
issuing agency rather than from the applicant himself.

NEW SECTION

WAC 308-138-110 EQUIVALENCY EXAMI-
NATION. (a) Applicants for registration who have not
been issued a license or certificate to practice acupunc-
ture from the governments listed in RCW 18.57A.070,
or from a country or state with equivalent standards,
must pass an equivalency examination prescribed by the
committee.

(b) The examination shall be written and practical
and shall examine the applicants' knowledge of anatomy,
physiology, bacteriology, bio—chemistry, pathology, hy-
giene and acupuncture.

(c) The applicants shall provide his or her own needles
and other equipment necessary for demonstrating the
applicant's skill and proficiency in acupuncture.

NEW SECTION

WAC 308-138-120 EXPERIENCE. An applicant
for an authorization as an osteopathic physician's acu-
puncture assistant must present satisfactory evidence to
the committee that he or she has actually practiced acu-
puncture full time for at least three years.

NEW SECTION

WAC 308-138-130 INVESTIGATION. An appli-
cant for an authorization to perform acupuncture shall,
as part of his or her application, furnish written consent
to an investigation of his or her personal background,
professional training and experience by the committee or
any person acting on its behalf.

NEW SECTION

WAC 308-138-140 ENGLISH FLUENCY. Each
applicant must demonstrate sufficient fluency in reading,
speaking and understanding the English language to en-
able the applicant to communicate with supervising phy-
sicians and patients concerning health care problems and
treatment.

NEW SECTION

WAC 308-138-150 SUPERVISING PHYSI-
CIANS' KNOWLEDGE OF ACUPUNCTURE. Os-
teopathic physicians applying for authorization to utilize
the services of an osteopathic physiciar's acupuncture
assistant shall demonstrate to the committee that the os-
teopathic physician possesses sufficient understanding of
the application of acupuncture treatment, its

(30]

Washington State Register, Issue 79-02

contraindications and hazards so as to adequately super-
vise the practice of acupuncture.

NEW SECTION

WAC 308-138-160 UTILIZATION. (1) Persons
authorized as osteopathic physicians' acupuncture assist-
ants shall be restricted in their activities to only those
procedures which a duly licensed, supervising osteopath-
ic physician may request them to do. Under no circum-
stances may an osteopathic physician's acupuncture
assistant perform any diagnosis of patients or recom-
mend or prescribe any forms of treatment or medication.

(2) An acupuncture assistant shall treat patients only
under the direct supervision of a physician who is
present on the same premises where the treatment is to
be given.

(3) An osteopathic physician shall not employ or su-
pervise more than one acupuncture assistant.

NEW SECTION

WAC 308-138-170 X-RAYS AND LABORATO-
RY TESTS. X-ray and laboratory tests are not ap-
proved techniques for use by osteopathic physicians'
acupuncture assistants, and use of such techniques is ex-
pressly prohibited. No osteopathic physician's acupunc-
ture assistant may prescribe, order, or treat by any of
the following means or modalities:

(1) diathermy treatments

(2) ultrasound treatments

(3) infrared treatments

(4) electromuscular stimulation for the purpose of
stimulating muscle contractions.

NEW SECTION

WAC 308-138-180 ETHICAL CONSIDERA-
TIONS. The following acts and practices are unethical
and .unprofessional conduct warranting appropriate dis-
ciplinary action:

(1) The division or "splitting" of fees with other pro-
fessionals or nonprofessionals as prohibited by chapter
19.68 RCW. Specifically, a person authorized by this
board shall not:

(a) Employ another to so solicit or obtain, or remu-
nerate another for soliciting or obtaining, patient
referrals.

(b) Directly or indirectly aid or abet an unlicensed
person to practice acupuncture or medicine or to receive
compensation therefrom.

(2) Use of testimonials, whether paid for or not, to
solicit or encourage use of the licensee's services by
members of the public.

(3) Making or publishing, or causing to be made or
published, any advertisement, offer, statement or other
form of representation, oral or written, which directly or
by implication is false, misleading or deceptive.
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ADOPTED RULES

DEPARTMENT OF LICENSING
[Order PL-298—Filed January 11, 1979]

s /\// g
Z \/

%

I, R. Y. Woodhouse, director of State of Washington
Department of Licensing, do promulgate and adopt at
Olympia, Washington the annexed rules relating to li-
censed cosmetology schools recognizing up to 400 hours
spent at a cosmetology school operated by and within
the confines of a state correctional institution.

This action is taken pursuant to Notice No. WSR 78—
12-020 filed with the code reviser on 11/13/78. Such
rules shall take effect pursuant to RCW 34.04.040(2).

This rule is promulgated pursuant to RCW 18.18.020
and is intended to administratively implement that
statute.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW).

APPROVED AND ADOPTED January 10, 1979.

By R. Y. Woodhouse
Director

NEW SECTION

WAC 308-24-335 STATE CORRECTIONAL
INSTITUTIONS. A licensed cosmetology school may
recognize up to the first four hundred hours spent at a
cosmetology school operated by and within the confines
of a state correctional institution. For the purposes of
this rule, a state correctional institution is one estab-
lished under any one or more of the following chapters:
RCW 72.08; RCW 72.12; RCW 72.13; RCW 72.15;
RCW 72.18; RCW 72.19; and RCW 72.20. These hours
may be recognized only if completed in accordance with
the following: (1) that the student's curriculum must be
approved as set forth in RCW 18.18.190 and WAC
308-24-355; (2) that no charge is made for any student
services and students are not compensated for any work
that they perform; (3) that the institutional school's fa-
cilities are subject to and conform to the requirements of
RCW 18.18.210 and WAC 308-24-450; (4) that the
class consist of six students or less in the program at any
one time; and (5) that the school be regularly inspected
in accordance with RCW 18.18.108 and WAC 308-24-
470.

WSR 79-02-013
EMERGENCY RULES

DEPARTMENT OF FISHERIES
[Order 79-2—Filed January 11, 1979]

I, Gordon Sandison, director of state Department of
Fisheries, do promulgate and adopt at Olympia,
Washington the annexed rules relating to commercial
fishing regulations.

Washington State Register, Issue 79-02
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I, Gordon Sandison, find that an emergency exists and
that the foregoing order is necessary for the preservation
of the public health, safety, or general welfare and that
observance of the requirements of notice and opportunity
to present views on the proposed action would be con-
trary to public interest. A statement of the facts consti-

ating such emergency is incidental catches of chinook
have been observed in Pacific Cod set net catches during
late January and early February in Port Townsend Bay
and Kilisut Harbor during the last two seasons. Dogfish
set nets should also be prohibited to prevent early fishing
for cod under the guise of fishing dogfish (with resultant
incidental salmon catch).

Such rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 75.08.080
and is intended to administratively implement that
statute.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW). ’

APPROVED AND ADOPTED January 11, 1979.

By Gordon Sandison
Director

NEW SECTION

WAC 220-48-09100A CLOSED AREA - SET
NET Notwithstanding the provisions of WAC 220-48-
091 and WAC 220-48-096, effective immediately until
February 10, 1979, it shall be unlawful to take, fish for
or possess bottomfish taken with set net gear in that
portion of Marine Fish-Shellfish Area 25B southerly
and westerly of a line from Point Hudson to
Marrowstone Point and north of the Indian Island
Bridge.

v WSR 79-02-014
ADOPTED RULES

STATE BOARD OF HEALTH
[Order 173—Filed January 12, 1979]

Be it resolved by the Washington State Board of
Health acting at Seattle, Washington, that it does pro-
mulgate and adopt the annexed rules relating to:

Rep WAC 248-102-030

Amd WAC 248-102-040
Rep WAC 248-102-050

Panel of consultants appointed.
Establishment of diagnosis.

Eligibility for financial support for treat-
ment and followup care.

Financial support, services, and facilities
not compulsory.

This action is taken pursuant to Notice No. WSR 78-
07-081 and 78-09-121 filed with the code reviser on
7/5/78 and 9/6/78. Such rules shall take effect pursu-

Rep WAC 248-102-060

“ant to RCW 34.04.040(2).

[31]

This rule is promulgated pursuant to RCW 70.83.050
which directs that the Washington State Board of
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Health has authority to implement the provisions of
chapter 70.83 RCW.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW). ' _

APPROVED AND ADOPTED November 1, 1978.

By Irma Goertzen
John A. Beare, MD

WAC 248-102-040 ESTABLISHMENT OF DI-
AGNOSIS. (1) Upon receipt of ((areportof-aposttive

abte—for—this—purpose)) specimens from hospitals and

maternity care facilities, the department shall perform
the appropriate laboratory screening tests for abnormal
levels of substances in the blood relating to the detection
of congenital hypothyroidism and phenylketomuria.

(2) If levels so obtained sugpest the presence of these
diseases in an infant, they will not constitute a final lab-
oratory or medical diagnosis. The decpartment will
promptly notify the attending physician, or the family of
the infant tested if no attending physician can be
identified.

(3) The department shall offer to the attending physi-
cian or the family assistance in arranging further diag-
nostic studics for the subject, and financial support for
these studies, to qualified familics.

REPEALER

The following scction of the Washington Administra-
tive Codc are repealed:

(1) WAC 248-102-030 PANEL OF CONSULT-
ANTS APPOINTED.

[32]
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(2) WAC 248-102-050 ELIGIBILITY FOR FI-
NANCIAL SUPPORT FOR TREATMENT AND
FOLLOWUP CARE.

(3) WAC 248-102-060 FINANCIAL SUPPORT,
SERVICES, AND FACILITIES NOT
COMPULSORY.

WSR 79-02-015
NOTICE OF PUBLIC MEETINGS
WASHINGTON STATE ADVISORY COUNCIL

ON VOCATIONAL EDUCATION
[Memorandum—January 12, 1979]

The next regular meeting of the Washington State
Advisory Council on Vocational Education is scheduled
for Friday, February 16, 1979. This meeting, which
starts at 9:30 a.m., will be held in Olympia, Washington,
at the Greenwood Inn.

WSR 79-02-016
PROPOSED RULES
DEPARTMENT OF PERSONNEL

(Personnel Board)
[Filed January 12, 1979]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025 and 41.06.040, that the State
Personnel Board intends to adopt, amend, or repeal rules
concerning:

AMD WAC 356-10-030 Positions—Allocation—Reallocation

AMD WAC 356-10-050 Positions—Reallocation upward,
incumbents
AMD WAC 356-10-060  Allocation—((Appeats)) Request for
review

AMD WAC 356-18-060 Paid sick leave—Use;

that such agency will at 10:00 a.m., Thursday, Febru-
ary 8, 1979, in the Board Meeting Room, 600 South
Franklin, Olympia, WA 98504 conduct a hearing rela-
tive thereto;

and that the adoption, amendment, or repeal of such
rules will take place at 10:00 a.m., Thursday, February
8, 1979, in the Board Meeting Room, 600 South Frank-
lin, Olympia, WA 98504.

The authority under which these rules are proposed is
RCW 41.06.040 and 21.06.050.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency prior to February 6, 1979, and/or orally at 10:00
a.m., Thursday, February 8, 1979, Board Meeting
Room, 600 South Franklin, Olympia, WA.

This notice is connected to and continues the matter
noticed in Notice Nos. WSR 78-12-025 and 78-12-073
filed with the code reviser's office on 11/15/78 and
12/4/78.

Dated: January 11, 1979
By: Leonard Nord
Secretary .
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WSR 79-02-017
NOTICE OF PUBLIC MEETINGS

STATE HOSPITAL COMMISSION
[Memorandum—January 16, 1979]

The Hospital Commission will hold its second meeting of
January on Monday, January 29, 1979, beginning at
9:30 a.m., at the University Tower Hotel, N. E. 45th
and Brooklyn Avenue, Seattlc, Washington.

Future Dates

March 8, 22 - same place and time
April 19 — same place and time

WSR 79-02-018
EMERGENCY RULES

EDMONDS-EVERETT COMMUNITY COLLEGES
[Order 78-12-10, Resolution 78—12~10—Filed January 16, 1979]

Be it resolved by the board of trustees of the
Washington State Community College District V, acting
at the District Office, Board Room, Paine Field, that it
does promulgate and adopt the annexed rules relating to
faculty tenure, dismissal and reduction in force, chapters
132E-128 and 132E-129 WAC.

We find that an emergency exists and that the fore-
going order is necessary for the preservation of the pub-
lic health, safety, or general welfare and that observance
of the requirements of notice and opportunity to present
views on the proposed action would be contrary to public
interest. A statement of the facts constituting such
emergency is the collective bargaining agreement ex-
pired 12/15/78. The board adopted policy regarding
tenure, dismissal and reduction in force as required by
statutes to assurc continued ability to manage the per-
sonnel affairs of the district.

Such rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 28B.50-
.030, 28B.50.140(13) and 28B.50.852 which directs that
the Washington State Community College District V
has authority to implement the provisions of RCW 28B-
.52.030, 28B.50.140(13) and 28B.50.852.

The undersigned hereby declarcs that he has complied
with the provisions of the Open Public Mectings Act
(chapter 42.30 RCW), thec Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW).

APPROVED AND ADOPTED Deccember 18, 1978.

By John T. Moss
Interim Chancellor

AMENDATORY SECTION (Amcnding Order 72-1,
filed 2/1/73)

WAC 132E-128-010  (( 6GENERAE—DEFN=
FIONS. —y e thi o

" . I . 0

e e Cotlore District 5.
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t+3)—"Procedurcs’—stati-mean—the—rules—reguiations
and—practices—used—in—the—impferentation—of policy:))
TENURE—PURPOSE. (1) To protect faculty employ-
ment rights and faculty involvement in the establishment
and protection of these rights.

(2) To define a reasonable and orderly process for the
appointment of faculty members to tenure status, and
for the nonrenewal of probationary faculty members.

AMENDATORY SECTION (Amending Order 72-1,
filed 2/1/73)

WAC 132E-128-020 ((DEFINIFIONS—REEAT=




WSR 79-02-018

:)) TENURE—DEFI-
NITIONS. As used in this chapter the following terms
and definitions shall mean:

(1) "Appointing authority" shall mean the Board of
Trustees of Community College District V.

(2) "Tenure" shall mean a faculty appointment for an
indefinite period of time which may be revoked only for
adequate cause and by due process.

(3) " Faculty appointment” shall mean full-time em-
ployment as a teacher, counselor, librarian, media_spe-
cialist _or other positions for which the training,
experience and responsibilities are comparable as deter-
mined by the appointing authority, except administrative
appointments and except special faculty appointments as
permitted by applicable law. Faculty appointment shall
also mean department heads, division heads and admin-
istrators to the extent that such department heads, divi-
sion heads or administrators have had or do have status
as a teacher, counselor or librarian.

(4) " Probationary faculty appointment” shall mean a
faculty appointment for a designated period of time
which may be terminated without cause upon expiration
of the probationer's term of employment.

(5) " Probationer” shall mean any individual holding a
probationary faculty appointment.

(6) "Administrative appointment" shall mean em-
ployment in a specific administrative position as deter-
mined by the appointing authority.

(7) "Regular college year" shall mean that period of
time extending from the beginning of the fall quarter
through the end of the following spring quarter. Such
definition shall include any summer quarter worked in
lieu of a fall, winter or spring quarter.

(8) " President" shall mean the President of Commu-
nity College District V.

(9) "College" shall mean Evcrett or Edmonds Com-

munity College.

(34]
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(10) " Appointment review committee" shall mean an
ad hoc committee composed of the probationer's tenured
faculty peers, a student representative and a member of
the administrative staff of the college: PROVIDED,
That a majority of the committee shall consist of the
probationer's tenured faculty peers.

(11) "Nonrenewal" shall mean the decision of the
Board of Trustees not to renew the contract of a proba-
tionary faculty member for the succeeding academic
year.

(12) " Full-time" shall mean assignment to a full load
during each regular college year.

(13) "A faculty peer” shall mean an individual hold-
ing a tenured faculty appointment.

(14) " Teaching faculty" as used herein shall mean the
same as faculty appointment.

AMENDATORY SECTION (Amending Order 72-1,
filed 2/1/73)

WAC 132E-128-030 ((FAECHEFY-TENUREAH
’ , o . " oo

atrtomaticalty—awarded—facuity—tenure:)) TENURE—
APPOINTMENT REVIEW COMMITTEES—PUR-
POSE OF THE COMMITTEES AND SELECTION
OF MEMBERSHIP. Each probationer shall have a five
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member appointment review committee assigned to him
or her by November | of the first year of his/her ap-
pointment. Appointment review committees shall serve
as ad hoc committees until such time as the probationer

WSR 79-02-018

; e shatdh oAt . b

formed-byOctober-15th-of cach-yearat-ameeting-catted
by—thepresident.)) TENURE—APPOINTMENT RE-
VIEW COMMITTEES—DUTIES AND RESPONSI-

is either granted tenure or his/her employment in a pro-

BILITIES. The general duty and responsibility of the

bationary faculty appointment is terminated.
(1) Tenured faculty in the probationer's division shall

appointment review committee shall be to evaluate the
probationer, to advise him/her of his/her strengths and

submit to the district president or his designee a list of

weaknesses and to develop with him/her programs to

three or more nominees who are tenured faculty to serve

overcome his/her deficiencies. The evaluation process

on the appointment review committee. The tenured

shall place primary importance upon the probationers

teaching faculty and department heads acting as a body

effectiveness in_his/her appointment. The appointment

shall elect two nominees as members of the appointment

review committee shall be responsible for making a rec-

review committee.
(2) The probationer at the same time may submit to

ommendation, in accordance with the procedures in
WAC 132E-128-050, as to whether the probationer

the district president or his designee a list of two or more

shall be granted tenure, be given an additional proba-

nominees who are tenured faculty to serve on the ap-

tionary year, or terminated by the nonrenewal of his/her

pointment review committee. The tenured teaching fac-

probationary status.

ulty and department heads acting as a body shall elect
one nominee as a _member of the appointment review

AMENDATORY SECTION (Amending Order 72-1,

committee: PROVIDED, That in the event the proba-
tioner does not submit nominations, the teaching faculty
shall then vote to select a third appointment review
committee member in accordance with subsection (1) of
this section.

(3) The administrative representative on the commit-
tee shall be appointed by the district president or his/her
designee.

(4) The full-time student member on each appoint-
ment review committee shall be chosen by the student
association in such manncr as the members thereof shall
determine.

(5) If a vacancy occurs upon any appointment review
committee, a replacement shall be appointed by the aca-
demic employee organization from among the tenured
faculty members in the probationer's discipline or relat-
ed disciplines in the case of a vacancy in a faculty posi-
tion on the committee, by the Student Body President in
the case of a vacancy in the student position on the
committee, or by the district president or his/her desig-
nee in the case of a vacancy in the administrative posi-
tion on the committee.

(6) Insofar as possible, at least one member of the
committee should be in the probationer's academic dis-
cipline or field of specialization.

AMENDATORY SECTION (Amending Order 75-1,
filed 1/31/75)

WAC 132E-128-040 ((REVHEW-COMMITTFEES:
 Fhe T Review—C : ot c
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filed 2/1/73)

WAC 132E-128-050 ((DISMISSAE—FOR

trict—5:)) TENURE—APPOINTMENT REVIEW
COMMITTEES—OPERATING PROCEDURES. (1)
The first meeting of an appointment review committee
shall be upon the call of the district president or his/her
designee. A chairperson shall be elected by the commit-
tee at its first meeting.

(2) All meetings of an appointment review committee
after the first shall take place upon the call of the chair-
person. Appointment review committees may meet with
or without the probationer. The committee shall deter-
mine whether the probationer's presence is necessary or
advisable, in any event the committee shall meet with
the probationer at least twice per quarter.

(3) The evaluative process employed by each appoint-
ment_review committee shall include the stipulations
outlined below:

(a) The first order of business for each appointment
review committee shall be to establish, in consultation
with the probationer, and the probationer's division
chairperson, the procedures it will follow in evaluating
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the performance and professional competence of the
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AMENDATORY SECTION (Amending Order 72-1,

probationer assigned thereto.

(b) Criteria to be used in the evaluation shall be lim-
ited to faculty-stafl relationships, instructional and/or
guidance skills, general college service and knowledge of
subject matter.

(c) Evaluation shall be based partly on first-hand ob-
servations of the probationer's performance in his posi-
tion. The evaluation process shall also include a self-
evaluation by the probationer, an evaluation by his dis-
cipline peer group, evaluation by the probationer's stu-
dents, and an evaluation by the probationer's immediate
administrator.

(d) All evaluative judgments shall be in written nar-
rative report form.

(4) When deficiencies in _the performance of a proba-
tioner have been noted by an appointment review com-
mittee the following steps should be taken by the
committee:

(a) Areas of deficiency should be put in writing and
discussed at a conference with the probationer as soon as
these deficiencies are recognized.

(b) The appointment review committee should develop
with the probationer a_written program to improve these
deficient areas.

(c) Frequent conferences should follow step (b) of this
subsection to provide for follow—up evaluations as well
as program revisions to help the probationer improve.

(5) Each appointment review committee, as a result of
its ongoing evaluation of the probationer, shall periodi-
cally advise the probationer, in_writing, of his/her
progress during the probationary period and receive the
probationer's written acknowledgement thereof. The fol-
lowing written reports, at the minimum, will be rendered
to the probationer, the district president, and the ap-
pointing authority on or before the times specified herein
during each regular college year that such appointee is
on probationary status, or, as is also required, within fif-
teen days of the president's written request therefor, ex-
cept that the recommendation for tenure or continued
probationary status shall not be required when the com-
mittee in an earlier report has recommended
nonrenewal:

(a) A written progress report by the end of fall quar-
ter outlining the probationer's strengths and weaknesses.
This report shall also include a list of steps that can be
taken by the probationer to improve any such
deficiencies.

(b) A written evaluation of the probationer's perfor-
mance and progress including the degree to which the
probationer has overcome stated deficiencies, on or be-
fore February |.

(c) A written recommendation regarding the renewal
or nonrenewal of the probationer's contract for the en-
suing regular college year, on or before February I.

(d) A written recommendation for tenure or continued
probationary status, on or before February |I.

{36]

filed 2/1/73)

WAC 132E-128-060 ((PROCEDURES—FOR
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basts-of evidence-madeof record-attic-hearing:)) TEN-
URE—AUTHORITY OF THE BOARD OF TRUST-
EES. The appointing authority shall provide for the
award of faculty tenure following a probationary period
not_to exceed three consecutive regular college years,
excluding summer quarter. Provided, the appointing au-
thority may award or withhold tenure at any time, after
it has given reasonable consideration to the recommen-
dations of the appropriate review committee. The proba-
tioner shall be deemed to have been awarded tenure if
no official notice is sent to the probationer by the last
day of the winter quarter of the third consecutive year in
which a contract is issued. The regular college year in all
instances shall be deemed to begin with fall quarter re-
gardless of the quarter in which the probationer begins
full-time employment.

AMENDATORY SECTION (Amending Order 72-1,
filed 2/1/73)

WAC [32E-128-070 ((RIGHFOFTHETFACULE

ot ’ - . e ot L ;
ProcedureAct);—asmow—or-hercafteramended—Forthe
purposcs-ofchapter 3404 REW-any-appeal-pursuant-to
e .. oy - dored ; :

' - -)) TENURE—RIGHTS
AND REASONABLE EXPECTATIONS OF THE

WSR 79-02-018

(5) When a disagreement occurs between the proba-
tioner and his/her appointment review committee over
any area of evaluation, the probationer may submit a
written statement of these disagreements, and shall be
entitled to a written response from the committee.

(6) A probationer shall be formally notified of nonre-
newal by the end of winter quarter of the applicable

ear.

AMENDATORY SECTION (Amending Order 72-1,
filed 2/1/73)

WAC 132E-128-080 ((SUSPENSION—OF—THE
: X . . i
i. :kE’E I:?.’ ! ’E; ’QEEH £ uncurg the ;:u:, :“‘d"’g!s T of
faculty-member—thatfacuity - member-may—be—suspended
: s ot A ; bt churts

perding—tieoutcomeof theproceedings:)) DISMISSAL
OF TENURED AND PROBATIONARY FACULTY
MEMBERS. (1) Reasons for dismissal of a tenured or
probationary faculty member. A tenured faculty mem-
ber shall not be dismissed from his/her appointment ex-
cept for sufficient cause, nor shall a faculty member who
holds a probationary appointment be dismissed prior to
the written terms of the appointment except for suffi-
cient cause.

(2) Composition of and selection of the dismissal re-
view committee. A six member ad hoc dismissal review
committee created for the express purpose of hearing
dismissal cases shall be established no later than seven
working days after the affected faculty member(s) re-
quest a hearing. The following procedures will be em-
ployed in the selection of the members and alternate
members:

(a) The six seats on the committee shall be designated
Position 1, Position 2, Position 3, Position 4, Position 5
and Position 6.

(b) The administrative appointment shall hold Posi-
tion 6 and shall be appointed by the district president or
his/her designee.

(¢) The student appointment shall hold Position 5 and
shall be appointed by the appropriate Student Body
President.

(d) The four members representing the faculty peers
on the dismissal review committee shall be selected by a
majority of the teaching faculty in the following manner:

(i) Two nominees shall be nominated for each of Po-
sitions 1 through 4 by a selection process developed and
administered by the academic employee organization.

(ii) These nominees shall be voted upon by all those
who hold a tenured faculty appointment.

PROBATIONER. (1) Sufficient rapport should be es-
tablished between the probationer and his/her appoint-

(iii) Those nominees who receive a majority of the
vote cast shall be considered elected. The four nominees

ment review committee so that the purposes of the

not selected shall be the alternates and shall be identified

classroom visits and evaluation sessions are clear.
(2) The classroom visits should be arranged with the
probationer so that he/she will be prepared for the visit.

as Alternate |1, Alternate 2, Alternate 3 and Alternate 4.
(e) The dismissal review committee shall also include
an impartial and neutral hearing officer who shall be

(3) The probationer should have been acquainted with

appointed by the Board of Trustees.

the evaluative instrument prior to its use.
(4) Conferences with the probationer should be

(3) Procedures relating to the dismissal of a tenured
or probationary faculty member.

scheduled and should cover each category on the evalu-
ation instruments used in the preparation for the

(a) Preliminary proceedings concerning the fitness of
a faculty member. Reasons to question the fitness of a

conference(s).

{37]

faculty member shall be documented by a letter to the
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faculty member. The college president shall discuss the
letter with him/her in a personal conference. The matter
may be settled by mutual consent at this point. In any
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(d) Responsibilities of the dismissal review committee.
(i) To hear testimony from all interested parties, in-
cluding but not limited to other faculty members and

event, the letter of censure shall be forwarded to the

students and receive any evidence offered by same;

district president. The college president shall place the
Jetter in the employee's personnel file unless mutually

(ii) To allow the district_administration to be repre-
sented by the attorney general;

agreed otherwise.
(b) Initiation of formal proceedings:
(1) If the district president determines that the faculty

(iii) To give the faculty member or his/her counsel
and the representative designated by the president of the
district the opportunity to argue orally before it.

member is to be dismissed the district president shall
deliver a short and plain written notice of dismissal to

(iv) To arrive at its recommendation in conference on
the basis of the hearing. As soon as reasonably practica-

the faculty member which shall contain:
(A) the grounds for dismissal in_reasonable

ble the written recommendation of the committee, in-
cluding any minority report if determined appropriate by

particularity,
(B) a statement of the legal authority and jurisdiction

the committee, will be presented to the district president,

the affected faculty member, and the Board of Trustees.

under which a hearing requested by the faculty member
would be held,

(C) reference to any particular statutes or_rules
involved.

(ii) After receiving the district president's notice of
dismissal, the affected faculty member may request a

(v) To provide a copy of the record of the hearing
upon the request of any one of the above three parties.

(e) Duties of the hearing officer of the dismissal re-
view committee.

(i) To make all rulings regarding the evidentiary and
procedural issues presented during the course of the dis-

hearing within the following ten days. Such request

missal review committee hearings;

should be in written form and delivered to the district
president's office.
(iii) The district president within ten days shall call

(i) To meet and confer with the members of the dis-
missal review committee and advise them in regard to
procedural and evidentiary issues considered during the

into action the dismissal review committee and deliver

course of the committee's deliberations;

the above statement to the members of the dismissal re-
view committee, if the faculty member requests a_hear-

(iii) To appoint a court reporter, who shall operate at
the direction of the hearing officer and shall record all

ing in accordance with subsection (ii) of this section.
(iv) If the district president receives a_request for a

testimony, receive all documents and other evidence in-
troduced during the course of hearing, and record any

hearing, the dismissal review committee shall, after re-

other matters related to the hearing as directed by the

ceiving the written notice of dismissal from the district

hearing officer;

president, establish a date for a_committee hearing giv-
ing the faculty member not -less than ten days notice of

(iv) To prepare, in accordance with the determination
of the majority of the dismissal review committee, pro-

such hearing, and shall inform the faculty member in

posed findings and recommendations to the appointing

writing of the time, date and place of such hearing.
(v) All matters regarding reduction—in—force shall be

authority. The hearing officer shall also be responsible
for preparing and assembling a record for review by the

consolidated into one hearing.

(vi) Suspension of the faculty member during the
proceedings involving him/her is justified only if imme-
diate physical or emotional harm to himself/herself or
others is threatened by his/her continuance. Any such
suspension shall be with pay.

(c) The faculty member concerned shall be accorded
the following procedural rights:

(i) The right to confront and cross—examine adverse

appointing authority which shall include:

(A) all pleadings, motions and rulings;

(B) all evidence received or considered,

(C) a statement of any matters officially noticed,

(D) all questions and offers of proof, objections and
rulings thereon;

(E) proposed findings and exceptions,

(F) a copy of the recommendations of the dismissal
review committee.

witnesses, and the right to use civil rules of discovery.
(ii) The right to be free from compulsion_to divulge

(v) To furnish upon written request a transcribed copy
of the above to the faculty member whose case has been

information which he could not be compelled to divulge

heard.

in a court of law,
’ (iii) The right to be heard in his own defense and to

(vi) To comply with the rules of evidence specified in
RCW 28B.19.120 in conducting dismissal hearings.

present witnesses, testimony and evidence on_all issues
involved,

(iv) The right to the assistance of the dismissal review

(f) Consideration by the Board of Trustees. Within
twenty days of the completion of the hearing, the dis-
missal review committee shall transmit to the Board of

committee in securing witnesses and evidence pursuant

Trustees a full report, including findings of fact, stating

to chapter 28B.19 RCW.
(v) The right to counsel of his/her choosing who may

its recommendation. The Board of Trustees shall adopt
findings of fact and shall render a_decision based upon

appear and act on his behalf at all meetings and

the record. In rendering such decision, the board shall

hearings.
(vi) The right to determine whether the hearing be-

give careful consideration to the recommendations of the
review committee.

fore the dismissal review committee shall be open or
closed.

{38]
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If the findings of fact as adopted by the board are te)—€Changes—in—cducational-poltcy—established—by—any
different from the proposed findings of fact by the hear- agency—having—authority—over—Community—€ottege—Drs-
ing officer, the board shall issue preliminary findings of trrct=5-
fact. Each side shall have an opportunity to argue before 2 (a)Layoffunits—shalt—beassigned—by—the—tLayoff
the board concerning any proposed changes in the find- Ynit—Committee—within—the—foltowing—divistons—and/or
ings of fact to be adopted. departments—at-Everett-Commumity-Eottege—forthepur-

(g) Time limits. In computing any time prescribed or posesof reductionin—foree:

allowed by these rules the day of the act, or event from Sterdh P Servr ’
which the designated period of time begins to run shall Arts >
not be included. The last day of the period so computed B iy . .
shall be included, unless it is a Saturday, a Sunday or a c L i
legal holiday, in which event the period runs until the . i »
end of the next day which is neither a Saturday, a Sun- Life 5. crences,
day nor a legal holiday. UTSIE; .

(h) Publicity. Except for such simple announcements Physrca{—Educatzmw;
as may be required, covering the time of the hearing and W. ; 9’
similar matters, no public statement about the case by Vi conai—Ed s
either the dismissal review committee or administrative Eit :

officers shall be made until all proceedings and appeals

have been completed. Announcement of the final deci- Fayoffunitsshatt-be-assigned-by-the—tayoft-tnit-Com=
sion_shall include a statement of the dismissal review mittec-withimthe—folfowingdivisfons-and/or-departments
committee's_original recommendation, if this _has not at—Edmonds-Community-Colfegeforthe-purposes—of re-

previously been made known. duction—force:
(4) Right of the faculty member to appeal the deci- Stirdent—P IServi
sion of the dismissal review committee and/or the Board I i ’
of Trustees. Any faculty member dismissed shall have Business- ’
the right to appeal the decision of the Board of Trustees Loman ’9 i
within ten days of receipt of the notice in accordance Naturat-Scieme ’ I Afath e
with RCW 28B.19.150 (Administrative Procedure Act), Sociat-Sei ’
as now or thereafter amended. For purpose of chapter Library: ’

28B.19 RCW any appeal pursuant to the above stated o ) )
provision shall be considered a contested case as defined tb)-Withina-reasonabletimeviz:

in RCW 28B.19.020. 136-daysaftertic-beginningof cach-academicyear;
REPEALER ¢1-36-days-after-hiringanewfacuity-employeeor
The following section of the Washington Administra- ettt e ¥

tive Code is repealed: (ivi36-d ; ; :  amrindividuait:
WAC 132E-128-090 RIGHTS OF uity-employcehas-been—significantly-changed;
TRANSFEREES. afayoff-unit-committec;-consisting-of two-administrators

AMENDATORY SECTION (Amending Order 73-1, man-sefected-by-at-divisi P c
filed 11/29/73) colfegeacting—as—a—body,—and-two—faculty-members—ap-

WAC 132E-129-010 (( EOMMENIFY—€EOLE= pointed-by-therecogmzedfacuity-employccorganization;
FEGEDBDISTRICTF—5—REDUCTION—IN-—FORECE

tronmary-facuity-appointments,duc—to:
€c)-Significant-decreasesirenrotiment: H-the-assignment-canmot -be ’Cs"“}“j_ by-the-committee;
d)—Duly—negotiated—change—m—district—educatronat thefacuity Cmproycemay _”"”; withtn—15 ca.ic.ndm da.ys
poticy: of—the—fayoff—unit—committecs—appcal—deciston,—using

[39]



WSR 79-02-018

[40]

Washington State Register, Issue 79-02



Washington State Register, Issue 79-02

mentat-programs:))

OBJECTIVE AND DEFINITION. The objective of
this policy is to provide a means whereby the reduction
of the academic employee work force may be accom-
plished in an orderly manner in the cvent that emergen-
cy circumstances arise. Such circumstances are defined
as follows:

(1) Inadequate funding to the college or to a specific
program or individual discipline within the collcge.

(2) Program termination or reduction.

(3) Significant decreases in enrollment in_the college
or in some program or individual discipline.

(4) Changes in education policy.

AMENDATORY SECTION (Amending Order 731,
filed 11/29/73)

WAC 132E-129-020

(( EOMMUNITFY—COL-

WSR 79-02-018
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] e trvoff—TFhe—fiti A e
enforcement-of-the—decistonrof the—Board-ofFrustees:))
PROCEDURES FOR DETERMINING THE NE-
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and extent-thereof to the recognized academic employee
organization.~This notige shall be in writing and shall
include the reasons lpon which the district president's
conclusion shall have been based.

(2) Within five days from the date this notice is re-
ceived, a three member committee of the recognized ac-
ademic employee organization shall meet with the
district president regarding the problems arising out of
the emergency situation facing the college. Such meet-
ings shall include exchange of information concerning:

(a) The potential need to implement a reduction in
force, and

(b) Any alternatives or options which either party
considers reasonably available. Such options may
include:

(i) Examination of the college budget by the adminis-
tration and academic employee organization for the pur-
pose of identifying potential budget savings.

(ii) The transfer of academic employees from one area
or division to another in instances wherein an individual
has adequate qualifications.

(iii) Providing the means by which an academic em-
ployee threatened by a potential reduction in force can
gain additional competencies in those areas considered
necessary to the maintenance of quality education within
District V. These means would include: Sabbatical leave
priority, transfer to an administrative or nonteaching
position, use of activity supervision as part of the aca-
demic load, arrangement of employment schedule, etc.

(iv) Use of summer quarter and/or night classes as a
regular part of the college year, in an emergency situa-
tion, to give an employee a full academic load.

(v) _Encouragement of nonmandatory early retire-
ments in those instances wherein such retirements would
work little or no _hardship upon the retiree and would
provide a_means whereby the college might continue to
offer employment to a less senior academic employee
threatened by reduction in force.

During these discussions the district president will
document his findings by supplying data that may be
reasonably produced. Such meetings shall conclude
within ten working days from the date of the first meet-
ing between the district president and the recognized ac-
ademic_employee organization. In the event that the
academic employee organization fails to respond to the
notice issued by the district president, or upon the con-
clusion of ten days, the district president shall submit his
recommendations to the Board of Trustees.

(3) In the event the district president determines a re-
duction in force to be necessary, he shall develop and
submit to the Board of Trustees recommendations
regarding the extent of such reduction. Such recommen-
dations shall protect the instructional capacity and fexi-
bility required to maintain the highest quality education
possible for students. The academic employee organiza-
tion may simultaneously present any alternatives to re-
duction at its discretion.

(4) The Board of Trustees in its role of appointing
authority shall make the final determination regarding

CESSITY. (1) In the event that the district president

the necessity of a reduction in force and extent thereof.

determines that a reduction in force may be necessary,

Any court review of such decisions shall not act as a stay

he shall give notice of the potential reduction in force
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to any further actions taken by the employer in accord-
ance with this Appendix.

NEW SECTION

WAC 132E-129-030 LAY-OFF UNITS. (1) Each
division at each campus shall constitute a lay—off unit.

(2) The district personnel officer shall maintain an
updated list reflecting new hires and changes in work
assignments of each individual academic employee. Such
list shall rank each employee in the appropriate unit in
accordance with the seniority procedures defined herein
and shall designate whether the individual is a proba-
tionary or tenured academic employee.

(3) Nonacademic employees who hold tenure under
the laws of the state of Washington shall be included in
the above lists for informational purposes only.

NEW SECTION

WAC 132E-129-040 SENIORITY. Seniority shall
be determined by establishing the date of the signing of

the first full-time contract for the most recent period of -

continuous full-time professional service for Community
College District V which shall include all authorized
leaves of absence. The longest terms of employment as
thus established shall be considered the highest level of
seniority. In instances where faculty members have the
same beginning date of full-time professional service,
seniority shall be determined in the following order:

(1) First date of the signature of a letter of intent to

accept employment or first date of signature of an em-

ployment contract,
(2) First date of application for employment.

NEW SECTION

WAC 132E-129-050 IMPLEMENTATION OF
REDUCTION IN FORCE. (1) If the number of aca-
demic employees is to be reduced, the district president
shall decide which course offerings and/or support ser-
vices are most necessary to maintain quality education in
the district. The district president shall declare the du-
ties associated with such course offerings or support ser-
vices to be needed duties of an academic employee and
thus subject to protected status in reduction in force de-
cisions. The district president shall consider, but not be
limited to, the following factors:

(a) The enrollment and the trends in enrollment for
six consecutive quarters (excluding summer quarters), if
applicable, and their effect upon each lay—off unit.

(b) The goals and objectives of Community College
District V and the State Board for Community College
Education.

(¢) Information concerning vacancies occurring
through retirement, resignation, sabbaticals or other
leaves of absence.

(2) The district president shall then decide the num-
ber of academic employees to be laid off in each lay—off
unit. Such decision shall obscrve the protected status of
certain courses and support scrvices.

(3) Within each affected lay—off unit, the district
president shall observe the following order of lay—off:

Firs¢ — Part—time academic employces,
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Second — Temporary academic employees in order of
least seniority,

Third — Full-time probationary employees in order of
least seniority,

Fourth — Full-time tenured employees in order of
least seniority.

The above order and/or application of seniority may
be interrupted in the event that:

(a) Strict adherence to it would result in no qualified
individual being available to fully perform all duties of a
protected course or support service, or

(b) Strict adherence to it would cause a regression in
the progress of the district toward its affirmative action
goals.

Such matters shall be held in accordance with WAC
132E-128-080, excluding subsection (3)(a).

NEW SECTION

WAC 132E-129-060 RIGHTS OF LAID OFF
ACADEMIC EMPLOYEES. Recall lists shall be cre-
ated and maintained for each affected lay—off unit with-
in District V. The names of those academic employees
laid off shall be placed on the appropriate recall lists ac-
cording to seniority. Recall shall be in order of reverse
seniority, those qualified academic employees at the
highest levels of seniority will be the first ones consid-
ered for recall. The right of recall shall extend three
calendar years from the date of actual lay—off. No new
hires shall be permitted to fill academic employee va-
cancies at the district unless there are no qualified aca-
demic employees on the recall lists to fill the vacancies.
The name of any academic employee refusing a recall
offer shall be removed from the recall list, and said aca-
demic employee will no longer be considered eligible for
recall. It is the responsibility of those academic employ-
ees desiring recall to furnish the district with the appro-
priate addresses to which notices and other pertinent
recall information can be sent. Upon recall, academic
employees shall retain all benefits such as sick leave,
tenure, and seniority which had accrued up to the date
of lay-off.

NEW SECTION

WAC 132E-129-070 SPECIAL PROVISIONS.
Upon the request of an academic employee laid off for
reasons of this policy, the district president shall write a
letter to other institutions of the Northwest stating:

(1) The reasons for said lay—off, (2) the qualifications
of the affected academic employee, and (3) any other
pertinent information which may be of assistance in se-
curing another employment position.

WSR 79-02-019
ADOPTED RULES

COMMISSION FOR VOCATIONAL EDUCATION
{Order 79-1, Resolution 78-32-3—Filed January 16, 1979]

Be it resolved by the Washington State Commission
for Vocational Education, acting at Lecture Hall, High-
line Community College, Seattle, Washington, that it
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does promulgate and adopt the annexed rules relating to
Title 490 WAC.

Changes Have Been Made In The Following Chapters:

Chapter 490-04A Authority and Authorization
Amendatory

490-04A—010 Authority and Designation of State Board
490-04A—040 Designation of Executive Officer

New Sections

490-04A—060 Functions

490-04A—070 Administrative Structure

Repealed

490-04A—-050 Administrative Structure

Chapter 490-08A Rules of Practice and Procedures
Amendatory

490-08A-010 Appeal Procedures

New Section

490-08A-001 Appeal Procedures

Chapter 490-12A Qualifications of Personnel
Repealed
Chapter 490-12A (Totally)

Chapter 490-15A Occupational Training of Rehab. Clients
Repealed
Chapter 490-15A (Totally)

Chapter 490-28 A Minimum Qualifications of Personnel

Amendatory

490-28A—012 Minimum Qualifications of Local Administrative
Personnel

490-28A-013 Minimum Standards for State Agency Personnel

New Sections

490-28A-001 Minimum Qualifications for Vocational Education

Personnel

490-28 A—002 Minimum Qualifications for Full-Time Teaching
Personnel

490-28A—014 Safety and Occupational Health Practices Standards

Repealed

490-28A—010 Minimum Qualifications of Personnel

490-28A-011 Appeal Procedure

490-28 A-030 Professional Improvement

490-28 A—040 Review and Modification of Personnel Qualifications

490-28A—050 Program Evaluation

490-28A-060 Review and Evaluation of Personnel Preparation and
Development

Chapter 490-32A Definitions—Vocational Education Activities

Amendatory

490-32A-010 Definitions for Terms

New Sections

490-32A-001 Definitions for Terms Commonly Used in Vocational
Education Activities

Chapter 490-36A Local Education Agency Programs
Amendatory

490-36A—020 Local Advisory Councils

New Sections

490-36A—001 Advisory Councils and Committees
490-36A—030 Local Program/Craft Advisory Committees

Chapter 490-40A Program Development and Services

Amendatory

490-40A-010 Vocational Education Contracts and Agreements

490-40A—020 Agreements With Other Agencies

490-40A—040 Agreements Regarding Handicapped and Disadvan-
taged Persons

Repealed

490-40A—030 Programs, Services and Activities Undertaken by Local
Educational Agencies

490-40A—-050 Economically Depressed Areas or High Unemployment
Areas

490-40A-060 Areas of High Youth Unemployment or School Dropout

490-40A—070 Agreements With Private Postsecondary Vocational
Training Institutions

490-40A—080 Programs, Services and Activities Undertaken by the
Commission

490-40A—090 Agreements With Other States

490-40A-110 Compliance With Federal Reporting Requirements
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Chapter 490-44A Allocation of Funds
Repealed
490-44A (Totally)

Chapter 490-48A Vocational Youth Organizations
Amendatory
490-48A—010 Vocational Student Organizations

Chapter 490-52A Evaluation and Research
Repealed
490-52A (Totally)

Chapter 490-56A Exemplary Programs and Projects
Repealed 4
490-56A (Totally)

Chapter 490-60A Home and Family Life Education
Amendatory
490-60A—010 Consumer and Homemaking Education

Chapter 490-64A Cooperative Vocational Education Programs
Repealed
490-64A (Totally)

Chapter 490-68A Work Study Programs
Repealed
490-68A (Totally)

Chapter 490-72A Residential Vocational Education Schools
Repealed
490-72A (Totally)

Chapter 490-76A Fiscal Control and Fund Accounting Procedures
Amendatory

490-76A—010 Custody of Federal Funds

490-76 A—020 Expenditure of Federal Funds

The Following New Chapter Have Been Added To 4950 WAC:

490-02 Incorporation of Federal Regulations by Reference

490-03 Affirmative Action Policy

490-05 Full-Time Personnel and Functions to Eliminate Sex Discrim-
ination and Sex Stereotyping

490-29 Vocational Education Personnel Training

490-31 Aprenticeship Programs

490-33 Co—op Education

490-34 Program Evaluation and Compliance Auditing

490-53 Program Improvement

This action is taken pursuant to Notice No. WSR 78—
11-001 -filed with the code reviser on 10/5/78. Such
rules shall take effect pursuant to RCW 34.04.040(2).

This rule is promulgated under the general rule—
making authority of the Commission for Vocational Ed-
ucation as authorized in RCW 28C.04.060.

The undersigned hereby declares that he has complied
with the provisions of the Open Public Meetings Act
(chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.04 RCW) or the Higher Education Ad-
ministrative Procedure Act (chapter 28B.19 RCW), as
appropriate, and the State Register Act (chapter 34.08
RCW).

APPROVED AND ADOPTED November 16, 1978.

By Homer J. Halverson
Executive Director

Chapter 490-02 WAC )
INCORPORATION OF FEDERAL REGULATIONS
BY REFERENCE

NEW SECTION

WAC 490-02-010 INCORPORATION OF FED-
ERAL REGULATIONS BY REFERENCE. The pur-
pose of this section is to implement Public Law 94-482,
the Federal Vocational Act of 1963, as amended, and
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certain regulations promulgatcd thercunder, by the office
of education of the Department of Hcalth, Education
and Welfare. To this end the Washington State Com-
mission for Vocational Education hercby adopts by ref-
erence into the Washington Administrative Code the
following federal regulations as contained in 45 CFR
Sec. 104 (Federal Register, Vol. 42, No. 191—Monday,
October 3, 1977) as now or hereafter amended:

SUBPART I-STATE ADMINISTRATION

Sec.

104.1
104.2
104.3

104.4
104.5

104.31
104.32
104.33
104.34

Scope.

Purpose.

Applicability of General Education Pro-
visions Regulations.

Cross reference to definitions.
Requirements under Part B of the Edu-
cation of the Handicapped Act.

State Board

Establishment of State board.
Responsibilities of the State board.
Delegation of functions.

State administration and leadership.

Full-Time Personnel and Functions to Eliminate Sex
Discrimination and Sex Stereotyping.

104.71
104.72

104.73
104.74

104.75
104.76

104.91
104.92
104.93
104.94
104.95
104.96
104.97

104.111

104.112
104.116

Scope.

Selection of full-time personnel to elim-
inate sex discrimination and sex
stereotyping.

Definitions.

Funds for full-timec personnel and
functions.

Functions of full-time personnel.
Studies to carry out functions.

State Advisory Council

Establishment and certification.
Membership.

Functions and responsibilities.
Meetings and rules.

Stafl and services.

Fiscal control.

Annual evaluation report.

Local Advisory Councils

Establishment of local advisory
councils.

Duties of local advisory councils.
Vocational education information data
system.

National and State Occupational Information

104.121

104.122

Coordinating Committees

Establishment of National Occupa-
tional Information Coordinating
Committec.
Requirement to establish Statc occu-
pational information coordinating
committecs.
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104.123

104.141

Duties of the State occupational infor-
mational coordinating committee.

General Application

Requirement for filing a general
application.

Development of Five-Year State Plan

104.161
104.162

104.163
104.164
104.165
plan.
104.171
104.181
104.182
104.183
104.184
104.185
104.186
104.187

104.188

Submission of five—year State plan.
Representation required in the devel-
opment of the five—year State plan.
Meetings of participating
representatives.

State board adoption of the five—year
State plan.

Public hearings on the five—year State

Certification of plans.

Content of five-year State plan.
Procedures to assure compliance with
the general application.

Assessment of employment
opportunities.

Goals to meet employment needs.
_Funding to meet employment needs.
Funding to meet program (purpose)
needs.

Policies for eradicating sex
discrimination.

Coordination between manpower
training programs and vocational edu-
cation programs.

Development of Annual Program Plan and

104.202
104.203

104.204

104.205

104.206

104.207

104.221

104.222

104.241

Accountability Report

Due date of annual program plan.

Due date of annual accountability
report.

Representation required in the devel-
opment of the annual accountability
report.

Meetings of participating
representatives.

State board adoption of the annual
program plan and accountability
report.

Public hearings on the annual program
plan and accountability report.
Content of annual program plan for
fiscal year 1978.

Content of annual program plans for
the fiscal years following 1978.
Content of the accountability report.

Approval of Five—Year State Plan and Annual Program

Plan
104.261

104.262

104.263

and Accountability Report

Conditions for approval of five-year
State plan.

Conditions for approval of annual pro-
gram plan and accountability report.
Notice of approval or disapproval.
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Withholding of Approval of Plan

104.271

Disapproval of plan.

Hearings Before the Commissioner on Agency or
Council Challenges to the Five-Year State Plan or the

104.281

104.282
104.283
104.284
104.285

104.286
104.287

104.288
104.289

Suspension

104.291

104.292

104.293

104.301
104.302

104.303

104.304

104.305
104.306

104.307

104.311

104.312
104.313
104.314

104.315

Annual Program Plan

Opportunity for a hearing.

Appeal to the Commissioner.

Hearing.

Prehearing.

Right to counsel, witnesses, cross
examination.

Evidence and standard of evidence.
Determinations to be made by the
hearing officer.

Commissioner's decision.

Appeals by State board or agency to
the court of appeals.

and Termination of Payments for
Noncompliance

Suspension and termination of pay-
ments for noncompliance.

Appeal to the Courts

Appeal by State board on withholding
of approval of State plan.

Appeal by eligible recipients to the
court of appeals.

Fiscal Requirements
Federal Share

Application of Federal requirements.
Federal share of expenditures—annual
program plan.

Federal share of expenditures—national
priority programs.

Allowable expenditures for vocational
education for national priority
programs.

Federal share of expenditures—100 per-
cent payments.

Federal share of expenditures-State
administration.

Federal share of expenditures—local
administration.

Minimum Percentages

Percentage requirements with respect
to State distribution of Federal funds.

Minimum  percentage for the
handicapped.
Minimum  percentage for  the

disadvantaged.

Minimum percentage for postseconda-
ry and adult. '
Expenditures for programs in sccond-
ary schools.

104.321

104.322
104.323
104.324
104.325

104.326
104.327
104.328

104.329
104.330

104.401
104.402
104.403
104.404
104.405

Maintenance of Effort

Maintenance of fiscal effort at the
State level.

Withholding of payments.

Five percent rule. :

Unusual circumstance rule.
Maintenance of fiscal effort at local
level. :

Withholding of payments.

Exceptions.

Maintenance of fiscal effort by post-
secondary educational institutions.
Withholding of payments.

Exceptions.

State Evaluation

Purpose.

Evaluation by State board.

Use of results of evaluation.

Special data on completers and leavers.
Assurance of compatible data.

SUBPART 2-BASIC GRANTS

104.501
104.502

General Purposes

Authorization of grants.
Use of funds under the basic grant.

Vocational Education Programs

104.511
104.512
104.513

104.514
104.515
104.521
104.522

104.523

Use of funds.

Vocational instruction.

Activities of vocational education stu-
dent organizations.

Vocational instruction under contract.
Apprenticeship programs.

Work Study Programs

Use of funds.

Policy and procedure for work-study
programs.
Requirements
programs.

of work-study

Cooperative Vocational Education Programs

104.531
104.532
104.533

104.541
104.542

104.543

Use of funds.
Assurances in five—year State plan.
Students in nonprofit private schools.

Energy Education

Use of funds.

Applications by postsecondary educa-
tional institutions.

Solar energy.

Construction of Area Vocational Education School

104.551
104.552
104.553

[46]

Facilities

Use of funds.
Types of facilities.
Construction requirements.
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Provision of Stipends

104.571  Use of funds.

104.572  Restrictions on payment of stipends.

104.573  Application for payment of stipends by
eligible recipients.

104.574  Rates for stipends.

Placement Services for Students Who Have Successfully
Completed Vocational Education Programs

104.581  Use of funds.
104.582  Restrictions on placement services.
104.583  Application for funds by eligible
recipients.
Industrial Arts
104.591  Use of funds.
104.592  Industrial arts programs.

Support Services for Women

104.601  Use of funds.
104.602.  Types of support services.
104.603  Support to increase number of women

instructors.
Day Care Services for Children of Students

104.611 Use of funds.
104.612  Day care services.

Vocational Education Programs for Displaced
Homemakers and Other Special Groups

104.621 Use of funds.
104.622  Scope of programs.
Construction and Operation of Residential Vocational
Schools

104.631 Use of funds.

104.632  Residential vocational schools.

104.633  Special considerations for residential
vocational schools.

104.634  Construction requirements.

SUBPART 3-PROGRAM IMPROVEMENT AND
SUPPORTIVE SERVICES

104.701  Authorization of grants.
Program Improvements

104.702  Purpose.

104.703  Research coordinating unit.

104.704  Contract requirements.

104.705  Use of funds for research programs.

104.706  Use of funds for exemplary and inno-
vative programs.

104.707  Disposition of exemplary and innova-
tive programs.

104.708  Use of funds for curriculum develop-

ment programs.

Vocational Guidance and Counseling

104.761 Purpose.
104.762  Conformity with five—year State plan.
104.763  Kinds of programs, services, and

activities.
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104.764  Special emphasis.
Vocational Education Personnel Training
104.771 Purpose.
104.772  Conformity with five—year State plan.
104.773  Eligible participants.
104.774  Types of training.
104.775  Grants or contracts.
104.776  Stipends to trainees.
Grants to Overcome Sex Bias and Sex Stereotyping
104.791 Purpose.
104.792  Conformity with five—year State plan.
104.793  Types of projects.

SUBPART 4-SPECIAL PROGRAMS FOR
DISADVANTAGED

104.801  Grants to States for special programs
for the handicapped.

104.802  Use of funds.

104.803  Students in nonprofit private schools.

104.804  Criteria of need and eligibility.

SUBPART 5-CONSUMER AND HOMEMAKING
EDUCATION

104.901 Grants to States for consumer and

homemaking education.
.104.902  Use of funds.

104.903  Programs in consumer and homemak-
ing education.

104.904  Purpose of education programs in con-
sumer and homemaking education.

104.905  Ancillary services.

104.906  Federal share.

Appendix A — Definitions.

Authority: Secs. 101-195 of Title Il of Pub. L. 94—
482 as further amended by Pub. L. 95-40 (20 U.S.C.
2301 to 2461), unless otherwise noted.

Source: 42 FR 53828, Oct. 3, 1977, unless otherwise
noted.

Effective Date Note: The provisions of this Part be-
come effective Nov. 10, 1977; sec. 431(d) of the General
Education Provisions Act.

Chapter 490-03 WAC
AFFIRMATIVE ACTION POLICY

NEW SECTION

WAC 490-03-010 AFFIRMATIVE ACTION
POLICY. No. person shall be denied, on the basis of
race, sex, creed, national origin, age, physical impair-
ment or veteran status, any of the rights and privileges
accorded citizens of the United States in the recruitment
and registration as students in vocational preparation
and supplementary programs or in the employment as
vocational educators within the common school districts,
community college districts, state agencies or other
community based organizations who receive federal,
state or local vocational education funds.
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Special emphasis shall be given to the recruitment,
registration and placement of persons who are disadvan-
taged, handicapped and/or members of minority groups,
regardless of sex or occupational tradition.

All recipients and contractors delivering vocational
education services under the Washington State Plan for
Vocational Education shall implement by October 1,
1978 such a policy which shall be maintained in their
records for compliance audit purposes.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-04A-010 AUTHORITY AND DESIG-
NATION OF STATE BOARD. (1) The Washington
State Commission for Vocational Education shall be re-
sponsible for complying with federal regulations and di-
rectives to ensure the coordination of the development
and maintenance of a state plan for vocational educa-

tlon((—but—thc—mna{—p}anmg—sha-ﬂ—bmcompinhcd—by

Prior to the adoption of the state plan, the commnssnon
shall ((

)) be advised bx
the state plan planning committee, the Council for Post-

secondary Education, and the Advisory Council for Vo-
cational Education. The commission is the sole agency
for the receipt and allocation of federal funds in accord-
ance with the state plan. The commission shall be the
primary state liaison with the federal government for the
state plan for vocational education. The commission is
further authorized to take whatever action is necessary
to ensure compliance with federal vocational education
enactments and state legislative and administrative di-
rectives concerning vocational education. The supervi-
sion of the statc plan shall be carried out by the
commission; however, daily administration of the state
plan shall be the responsibility of the Superintendent of
Public Instruction and the State Board for Community
_ College Education. In addition, the commission is re-
sponsible to administer or supervise the administration
of the state plan in any other public or nonpublic agency
within the state that is subject to the administrative au-
thority of the statc plan and the provisions of this
chapter.

(2) Throughout this chapter, any reference to the
commission for vocational education, hereinafter re-
ferred to as the commission spccnﬁcally refers to the
state board defined and designated in conformance with

((nﬁc—ze—U—s—e—and—'ﬁﬁc—%—ehaptcr—i—Part—rei

EFR—andPE96=576;"Scc 1088 and123(a)(2)=and
EFR—16232()and—=))) P.L. 94-482 and chapter
174, Laws of 1975((3)) 1st cx. scss.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-04A—040 DESIGNATION OF EXEC-
UTIVE OFFICER. (1) The commission, in accordance
with section 10, ((of)) chapter 174, Laws of 1975((;))
Ist ex. sess., shall employ a full-time executive dircctor,
who shall also be the full-time state dircctor of voca-
tional education, hereafter identificd and referred to as
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the "state director”, as mandated by 104.34 of the Rules
and Regulations contained in the Federal Register, Vol.
42, No. 191, dated October 3, 1977, and/or "director”,
and such other personnel as may be necessary to carry
out its purposes.

(2) The ((Executive)) state director shall be appointed
by the commission and serve at its pleasure((;—such-ap-

. - . i
F:'"t";:."t gvIng d;’:]':ga.’d to ]h]'s. flitncssl alnd bFack]
ucation-admimnistration)).

(3) The ((Executive)) state director shall devote ((tis
entire)) full time to the duties of ((his)) the office and
shall not be actively engaged or employed in any other
business or have any substantial duties outside of the
vocational education program. ((He)) The director shall
have no direct pecuniary interest in or any stocks, bonds,
or other holdings in any business selling supplies in the
educational field in the state or that is a proprietary vo-
cational school as defined under state statute.

(4) The ((Executive)) state director, under the com-
mission's supervision shall be in charge of the offices of
the commission and responsible for the commission's
staff. ((He)) The director shall, subject to “the commis-
sion's approval and consistent with chapter 41 .06 RCW,
the State's Civil Service Law, appoint such field and
office personnel, clerks, and other employees as may be
required and authorized for the proper discharge of the
functions of the commission.

(5) The ({(Executive)) state director, or ((his)) a des-
ignee, shall attend all meetings of the commission and
shall serve as secretary to the commission thereat, re-
cording and maintaining on file the proceedings of all
meetings and appropriate registers of the commission's
resolutions and adopted orders. ((He)) The director shall
serve as liaison officer between the commission and other
federal, state, regional, and other governmental and ed-
ucational agencies, the congress, state legislature, and
the federal and state executive branches of government,
in all matters pertaining to the commission's
responsibilities.

(6) The commission may, by resolution, delegate to
the ((Executive)) state director those functions it deems
necessary to the operation of the commission. (({{P+

90=576—and—CFR—6232(x))) (P.L. 94-482 and
chapter 174, Laws of 1975((;)) Ist ex. sess.((1)))

NEW SECTION

WAC 490-04A-060 FUNCTIONS. (1) The com-
mission shall have the functions as specificd in chapter
28C.04 RCW.

(2) Under the state plan the commission shall makc
periodic compliance audits at least once a biennium of
the vocational education programs individually and
jointly conducted by the common schools and communi-
ty colleges to insure compliance with the state plan.

(3) The commission will be responsible for:

(a) Coordination of the development of policy with
respect to programs under the act;

(b) Coordination of the devclopment of the five—year
statc plan, the annual program plan, and the account-
ability report;
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(¢) The submission to the commissioner of the five—
year state plan, the annual program plan, and the ac-
countability report;

(d) Consultation with the state advisory council on
vocational education and with other state agencies,
councils, and individuals; and

(e) The submission to the administrator of the nation-
al center for education statistics of the information re-
quired for the national vocational education data
reporting and accounting system pursuant to section
161(a) of the act.

NEW SECTION

WAC 490-04A-070 ADMINISTRATIVE
STRUCTURE OF THE COMMISSION FOR VO-
CATIONAL EDUCATION. The commission shall pro-
vide administration as follows:

(1) State Level Vocational Education Administration:

(a) Direct stafl and support services supervised by the
commission through the state director, including but not
limited to an Administrative Unit, a Planning and Au-
diting Unit, a Vocational Equity Unit and a Research
Coordinating Unit.

(b) Purchased staff and support services provided re-
spectively by the Superintendent of Public Instruction
and the Director of the State Board for Community
College Education.

(c) The responsibilities of these stafl and support ser-
vices shall be explicitly delineated in the five-year and
annual program plans for vocational education for the
state of Washington.

(d) The commission reserves for itself the responsibil-
ity to determine the level of staff and support services
deemed necessary to perform state—level vocational edu-
cation administration; and to reflect such decisions in the
five—year and annual program plans, and in the Com-
mission's Biennial Budget Request to the Governor and
related annual allotment requests.

(2) Other Administration: Stafl and support services
supervised by the commission through the state director,
including but not limited to a Fire Services Training
Unit, a Northwest Curriculum Management Center, a
Veterans Training and Course Approval Unit and a
CETA Vocational Education Services Program Unit.

(a) Funding for these staff and support services will be
provided by federal or state funds as is deemed appro-
priate to the requirements of the federal or state agen-
cies which have ultimate funding authority for these
services.

(b) The level of these stafl and supportive services
shall be reflected in the Commission's Biennial Budget
Request to the Governor and its rclated annual
allotments.

REPEALER

The following section of the Washington Administra-
tive Code is repealed:

WAC 490-04A-050 ADMINISTRATIVE
STRUCTURE OF THE COMMISSION FOR VO-
CATIONAL EDUCATION.
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Chapter 490-05 WAC
FULL-TIME PERSONNEL AND FUNCTIONS TO
ELIMINATE SEX DISCRIMINATION AND SEX
STEREOTYPING

NEW SECTION

WAC 490-05-001 FULL-TIME PERSONNEL
AND FUNCTIONS TO ELIMINATE SEX DIS-
CRIMINATION AND SEX STEREOTYPING. In
addition to the rules and regulations relating to Full-
Time Personnel and Functions to Eliminate Sex Dis-
crimination and Sex Bias, contained in Sections 104.72
through 104.76, Federal Register, Vol. 42, No. 191—
Monday, October 3, 1977, the commission adopts the
rules set forth in this chapter.

NEW SECTION

WAC 490-05-020 STUDIES TO CARRY OUT
FUNCTIONS. Program improvement and supportive
services funds may be used to support studies necessary
to carry out the responsibilities of stafl’ assigned to bring
about the elimination of sex bias and sex stereotyping in
vocational education.

NEW SECTION

WAC 490-05-030 SPECIAL CONSIDERA-
TIONS AND INCENTIVES FOR THE REDUC-
TION OF SEX BIAS AND SEX STEREOTYPING
IN VOCATIONAL EDUCATION. Eligible recipients
shall, in developing plans, include processes that will as-
sist and encourage actions which will reduce sex stereo-
typing and sex bias, and provide equal access to all
vocational programs and activities for both sexes, and
promote nontraditional enrollment for both sexes.

NEW SECTION

WAC 490-08A-001 APPEAL PROCEDURES. In
addition to the rules and regulations relating to Appeal
Procedures, contained in Section 104.293, Federal Reg-
ister, Vol. 42, No. 191-—Monday, October 3, 1977, the
commission adopts the rules set forth in this chapter.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-08A- 0|0 APPEAL PROCEDURES
(N « '
ty)) An eligible recipient which is dissatisfied with the
action of ((the-€ommtssion)) a state educational agency
with respect to approval of an application ((by—an—edu=
cationatagency-foragrantand/))or funding pursuant to
this title, ((the—educationalagency)), after exhausting
the established appeal procedures of the parent agency,
may appeal the decision ((of)) to the commission, in
writing, within ((36)) thirty days from the date of the
receipt_of the notification of the final action ((was))

taken ((on—thc-apphcatmn—by—thc-emmmssm—?hc—cdu-
placeof-the-hearing)) by the agency.
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(2) ((memm

e dissatisfacti ¢ . et tocated-

. : oy es _
ucatron-cente l]t sha]lll b’.: the l:S‘pUlISIblh‘t} Dl{ th’: Ea'm
ed-)) Eligible recipients dissatisfied with a commission
staff decision may appeal directly to the commission
within thirty days of the decision notification. The com-
mission must acknowledge the appeal notice within thir-
ty days, schedule and conduct hearings within ninety
days and inform the appellant of the commission's deci-
sion within thirty days after the hearing.

0

34-04—REW—and—chapter —=08A—WAEC,—and—hecaring
S;'a“ .bt Fll: '.j:d’ z;s sn[:.ullla‘t:d m .th: l:gnlatlmFxs] H
hearing:)) Other disputes related to vocational education

in Washington state will be adjudicated according to
chapter 490-37 WAC.

REPEALER

Chapter 490-12A of the Washington Administrative
Code is repealed in its entirety as follows:

(1) WAC 490-12A-010 QUALIFICATIONS OF
TEACHERS OF PRACTICAL NURSING.

(2) WAC 490-12A-020 QUALIFICATIONS OF
TEACHERS IN TRADE AND INDUSTRIAL EX-
TENSION CLASSES—SHOP AND TRADE PRAC-
TICE TEACHERS.

(3) WAC 490-12A-022 QUALIFICATIONS OF
TEACHERS IN TRADE AND INDUSTRIAL EX-
TENSION CLASSES—RELATED TECHNICAL
TEACHERS.

(4) WAC 490-12A-024 QUALIFICATIONS OF
TEACHERS IN TRADE AND INDUSTRIAL EX-
TENSION CLASSES—TEACHERS OF GENERAL
CONTINUATION CLASSES.

(5) WAC 490-12A-030 QUALIFICATIONS OF
TEACHERS OF HOME ECONOMICS EDUCA-
TION—HOME ECONOMICS TEACHERS.

(6) WAC 490-12A-032 QUALIFICATIONS OF
TEACHERS OF HOME ECONOMICS EDUCA-
TION—TEACHER FOR CHILD DEVELOPMENT
LABORATORY IN THE HOME ECONOMICS
PROGRAM.

(7) WAC 490-12A-034 QUALIFICATIONS OF
TEACHERS OF HOME ECONOMICS EDUCA-
TION—RELATED SUBJECTS TEACHER.

(8) WAC 490-12A-036 QUALIFICATIONS OF
TEACHERS OF HOME ECONOMICS EDUCA-
TION—QUALIFICATIONS OF TEACHERS FOR
OUT-OF-SCHOOL GROUP.
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(9) WAC 490-12A-040 DISTRIBUTIVE EDU-
CATION—QUALIFICATION OF TEACHERS
AND COORDINATORS—EVENING EXTENSION
CLASSES.

(10) WAC 490-12A-042 DISTRIBUTIVE EDU-
CATION—QUALIFICATION OF TEACHERS
AND COORDINATORS—PART-TIME EXTEN-
SION CLASSES.

(11) WAC 490-12A-044 DISTRIBUTIVE EDU-

" CATION—QUALIFICATION OF TEACHERS
AND COORDINATORS—PART-TIME COOPER-
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ATIVE CLASSES.

(12) WAC 490-12A-046 DISTRIBUTIVE EDU-
CATION—QUALIFICATION OF TEACHERS
AND COORDINATORS—TEACHERS OF RELAT-
ED SUBJECTS.

(13) WAC 490-12A-050 QUALIFICATIONS OF
TEACHERS OF AGRICULTURE—REGULAR
TEACHER FOR ALL-DAY, DAY-UNIT, YOUNG
FARMER, ADULT FARMER OR COMBINA-
TIONS OF THE SAME.

(14) WAC 490-12A-052 QUALIFICATIONS OF
TEACHERS OF AGRICULTURE—SPECIAL
TEACHERS.

REPEALER

Chapter 490-15A of the Washington Administrative
Code is repealed in its entirety as follows:

(1) WAC 490-15A-001 AUTHORIZATION.

(2) WAC 490-15A-004 CONDITIONS RE-
QUIRED FOR APPROVAL.

(3) WAC 490-15A-008 STANDARDS RE-
QUIRED FOR APPROVAL.

(4) WAC 490-15A-012 PROCEDURES FOR
APPROVAL.

(5) WAC 490-15A-016 REFUND POLICY.

(6) WAC 490-15A-0200 ADVERTISING—PUB-
LICIZING REGULATIONS.

(7) WAC 490-15A-024 DURATION OF AP-
PROVAL—NON-TRANSFERABILITY.

(8) WAC 490-15A-028 REPORTS—
VISITATION.

NEW SECTION

WAC 490-28A-001 MINIMUM QUALIFICA-
TIONS OF VOCATIONAL EDUCATION PERSON-
NEL. (1) General policy. This section of the
Washington Administrative Code contains the policies
relating to minimum qualifications and selection stand-
ards for vocational personnel. These policies apply to all
personnel in all agencies involved in vocational education
under the Washington State Plan for Vocational Educa-
tion. Provisions for exceptions to the codified standards
shall be identified in the requirements and implementing
procedures.

No person as a result of the policies and the require-
ments and implementing procedures will be exempt from
any licensing requirements imposed on the particular
area of responsibility.

(2) Requirements and implementing procedures. The
Superintendent of Public Instruction and the State
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Board for Community College Education each must
adopt requirements and implementing procedures show-
ing specifically how the state plan policies and standards
will be implemented. The offices of the Superintendent
of Public Instruction and the State Board for Communi-
ty College Education shall provide annually to the com-
mission evidence that their adopted personnel standards
meet or exceed the minimum personnel standards set
forth in this chapter.

NEW SECTION

WAC 490-28A-002 MINIMUM STANDARDS
FOR FULL-TIME TEACHING PERSONNEL. (1)
Work experience. Must have recent work experience be-
yond the learning period as a fully qualified worker in
the occupation which will be taught. The requirements
and implementing procedures shall indicate the mini-
mum requirements which must be met and the measures
which will be used. In no case will the minimum work
experience in the occupation be less for teachers than
the amount of time normally required for beginning stu-
dents to learn the occupation, or one ycar, whichever is
greater. The definition of "recent” shall be included in
the requirements and implementing procedurcs.

Provisions for exceptions to the above may be made in
the requirements and implementing procedures for new
and emerging occupations in which sufficient persons
with enough work experience are not available.

(2) Competencies for teaching. Must have demon-
strated the competencies required for teaching. The re-
quirements and implementing procedures shall indicate
the minimum requirements which must be met and the
measures which will be used to assurc professional and
technical teaching preparation. This may be fulfilled and
measured in various ways, some of which are: Profes-
sional vocational teaching methods courses taken, teach-
ing experience, appropriate supervisory experience,
degrees received, teaching internships, or combinations
of these. There will be evidence in the preparation pro-
gram of all vocational teachers that the program con-
tains a substantive amount of instruction in the effective
utilization of advisory councils and program/craft advi-
sory committees.

(3) Maintaining and improving occupational compe-
tencies. The requirements and implementing procedures
shall indicate the acceptable procedures for maintaining
and for improving occupational compctence.

(4) Maintaining and improving teaching competenc-
ies. The requircments and implecmenting procedures shall
indicate thc acceptable procedures for maintaining and
for improving teaching compctence.

(5) Other teaching personnel. The requirements and
implementing proccdures may designate various other
personnel assisting the teacher and the requircments for
each.

(6) Vocational counsclors shali meet the work experi-
ence requirement by documenting work experience in
one or more occupations other than professional cduca-
tion, which is cumulative to at least two ycars.
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AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-28A-012 MINIMUM STANDARDS
FOR LOCAL VOCATIONAL ADMINISTRATIVE
PERSONNEL. (1) Teaching requirements. Must meet
the minimum requirements for teaching personnel as set
forth in the particular requirements and implementing
procedures relating to the policies under WAC 490-
28A-010.

(a) Teaching experience. Must have taught vocational
education for at least three years. The requirements and
implementing procedures shall indicate the acceptable
equivalent for teaching experience.

(b) Administrative or supervisory competencies. Must
have demonstrated the competencies required for super-
vision and administration. The requirements and imple-
menting procedures shall indicate the minimum
requirements which must be met and the measures
which will be used.

(2) ((Appcai—?mccdurcrln—cxﬁaordmary—rm

requirements—as—devetoped—under496—28A—0H0-WAEC;
the fc]”: M8 app:all p'xc::dmlz may be—in Ck.:d l“"ls-
ing—to—futbauthorization:)) If such exceptions are to be
executed, the method(s) for doing so will be contained in

the Requirements and Implementing Procedures of
SBCCE and SPI.

((fa)—?hc—hrmg—admmtrator—shﬁi—wbmn—thc—fol—

probattonary-exceptionbemade:))

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-28A—013 MINIMUM STANDARDS
OF STATE AGENCY PERSONNEL. (1)) Mini-
mum Standards for State Agency Administrators (state
((director-of-vocationat-education;—state)) vocational ed-
ucation program administrators, ((amd)) state vocational
education program directors, vocational education pro-
gram specialists and vocational education teacher edu-
cators). In accordance with federal (Public Law 88-352)
and statc (chapter 49.60 RCW) laws, Presidential Exec-
utive Orders, the Governor's Executive Orders, the rules.
and regulations of thc Equal Employment Opportunity
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compliance guidelines, and the rules of the State ((Pe=
partment—of)) Personnel Merit Systems, the agencies
and the commission ((for—VocationatEducation)) shall
employ ((its)) their staff ((personmet)) without discrimi-
natory practices because of political or religious opinions
or affiliations, or race, sex, or age.

((0)) (1) Teaching experience. Must have taught
vocational education for at least three years. Those state
agency vocational education program specialists who
have direct supervision and/or responsibility for voca-
tional curriculum matters shall have had three years of
recent vocational teaching experience within the area of
specialty.

((v))) (2) Administration or supervision experience.
Must have had at least three years experience in super-
vision, direction or management of personnel in voca-
tional education.

((£2))) (3) Education. At least 300 clock hours or 30
quarter credit hours in courses related to the responsi-
bilities or documented evidence of significant accom-
plishments in the area of responsibilities.

(& Minimum—Standards—for—State—Agency—Voca=
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religious-opimons-oraffiliations;or race;sex;orage:))
NEW SECTION

WAC 490-28A-0i4 SAFETY AND OCCUPA-
TIONAL HEALTH PRACTICES STANDARDS. The
vocational instructor, upon completion of teacher train-
ing, will have been trained as a safe worker and will hold
a valid first aid certificate which has been issued in
compliance with standards for such certificates promul-
gated by Washington state department of labor and in-
dustries, or other appropriate regulatory agency.

(1) Definitions:

(a) "Vocational instructor”, for the purposes of these
standards, shall mean any individual who is vocationally
certified under the state plan for vocational education
and/or who is employed as an instructor in a vocational
program approved under the state plan.

(b) "Vocational program”, for the purposes of these
regulations, shall meet the definition agreed upon in
operating criteria of the commission for vocational
education.

(2) Safety and occupational health standards. The
preparation for vocational teaching for all persons shall
include instruction in those safety and occupational
health practices common to all occupations sufficient to
insure those persons knowledge of an ability to instruct
students in those practices at a level consistent with the
safety and occupational health practices standards
adopted by the commission for vocational education.

(a) No person who receives training for vocational
teaching after September 1, 1973, shall be employed by
a local educational agency in a program approved under
the state plan for more than ninety calendar days unless
that person has met the safety and occupational health
practices standards adopted by the commission for voca-
tional education.

(i) The general safety and occupational health stand-
ards apply to all vocational personnel who teach or su-
pervise a vocational class or program in the common
schools and community colleges in the state, and all vo-
cational personnel in proprietary schools who are re-
quired to hold vocational certification under the state
plan.

(ii) This standard can be satisfied by completing a fif-
teen hour course in safety and occupational health
taught by an instructor accredited by the SPI or SBCCE
or by passing an approved examination which covers the
material contained in the fifteen hour course, or by sat-
isfactorily completing a course in safety and occupation-
al health that has been designated by the SPI or SBCCE
as meeting this requirement.

(iii) Approved courses in safety and occupational
health will include, but not be limited to history, causes
of accidents, classes and types of accidents, motivating
safety, accident prevention, occupational health and in-
dustrial insurance.

(iv) The meeting of personnel standards to teach in a
vocational program will be accepted as evidence of the
individual's ability to teach to vocational students the
appropriate general safety and occupational health nec-
essary for the occupational area being taught.
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(b) The safety and occupational health information
needed for specific occupations may be satisfied by one
of the following: _

(i) Completion of a course as part of preservice train-
ing that is designed to provide the potential vocational
instructor with the specific skills and knowledge of safety
and occupational health pertinent to the occupation
he/she is training to teach.

(ii) Completion of an in-service course that is de-
signed to provide the vocational instructor with the spe-
cific skills and knowledge of safety and occupational
health pertinent to the occupation he/she is training to
teach.

(iii) Certification by the local representative advisory
committee for the occupation that the vocational in-
structor does possess the specific skills and knowledge of
safety and occupational health pertinent to the occupa-
tion he/she is training to teach, together with visible ev-
idence that this is an integral part of the instructional
program.

(iv) Where the advisory committee determines that
the vocational instructor has less than the necessary
skills and knowledge, an advisory committee meeting or
meetings devoted to such training as is needed will satis-
fy the requirement. Verification of training will be the
advisory committee minutes which will include the name
of the vocational instructor, the name(s) of the
trainer(s), evidence of the qualifications of the trainer(s),
and the content of the training.

(v) The meeting of personnel standards to teach in a
vocational program will be accepted as evidence of the
individual's ability to teach the appropriate specific safe-
ty and occupational health necessary for the occupation-
al area being taught.

(3) First aid. The standards for safety and occupa-
tional health practices adopted by the commission for
vocational education shall, where applicable, include the
requirement that certain individuals, in addition to other
criteria, hold valid first aid certificates issued by or
equivalent to the standards of those issued by the
Washington department of labor and industries.

(a) A valid first aid certificate is required for voca-
tional instructors in preparatory vocational programs
whose instructional environment brings students into
physical proximity with machinery, electrical circuits,
biologicals, radioactive substances, chemicals, flamma-
bles, intense heat, gases under pressure, excavations,
scaffolding and ladders, and other hazards.

(b) The determination of hazard shall be made by the
safety supervisor, designated under these regulations by
the local educational agency, in cooperation with the
appropriate local representative advisory committee.

(c) Responsibility for insuring that appropriate staff
have first aid training will rest with the district employ-
ing the vocational instructor.

(d) The specific type of first aid program required of
vocational instructors will be determined by the repre-
sentative advisory committee organized for the occupa-
tion for which the vocational instructor is providing
training; however, cardiopulmonary resuscitation in-
struction is required of all vocational instructors.
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(4) Specifically excluded from conformance to this re-
quirement are:

(a) Vocational counselors.

(b) Those instructors who teach related subjects to
vocational students; i.e., mathematics, english or com-
munications skills, etc., when these are taught in class-
rooms rather than shops and are part of a total
vocational program that is under the supervision or di-
rection of vocational instructor(s) possessing valid first
aid certificates.

(c) Physicians, registered nurses, licensed practical
nurses and others when their occupational competencies
and training include first aid knowledge equal to or su-
perior to that represented by the first aid certification
being required under these regulations.

(d) Vocational instructors who teach ninety hours or
less per school year and whose instruction is a part of a
total vocational program that is under the supervision or
direction of a vocational instructor(s) possessing valid
first aid certificate(s).

(5) Safety supervision. A safety supervisor shall be
designated by the local educational agency. The safety
supervisor shall, among other things, possess an under-
standing of all safety and occupational health rules, reg-
ulations and requirements affecting the employing
agency(ies) or its employees; further, said supervisor
shall assure that each employee demonstrates competen-
cy in all safety and occupational health rules, regulations
that pertain to him/her; and assure that all safety and
occupational health rules and regulations that pertain to
him/her are being met. The safety supervisor shall meet
all of the provisions for safety and occupational health
that are mandated for vocational instructions contained
in this chapter.

REPEALER

The following sections of the Washington Adminis-
trative Code are repealed:

(1) WAC 490-28A-010 MINIMUM QUALIFI-
CATIONS OF PERSONNEL.

(2) WAC 490-28A-011 APPEAL
PROCEDURES.

(3) WAC 490-28A-030 PROFESSIONAL
IMPROVEMENT.

(4) WAC 490-28A-040 REVIEW AND MODIFI-
CATION OF PERSONNEL QUALIFICATION
STANDARDS.

(5) WAC 490-28A-050 PROGRAM
EVALUATION.

(6) WAC 490-28A-060 REVIEW AND EVALU-
ATION OF PERSONNEL PREPARATION AND
DEVELOPMENT.

Chapter 490-29 WAC
VOCATIONAL EDUCATION PERSONNEL
TRAINING

NEW SECTION

WAC 490-29-001 VOCATIONAL EDUCATION
PERSONNEL TRAINING. In addition to the rules
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and regulations relating to Vocational Education Per-
sonnel Training, contained in sections 104.771 through
104.776, Federal Register, Vol. 42, No. 191—Monday,
October 3, 1977, the commission adopts the rules set
forth in this chapter.

NEW SECTION

WAC 490-29-002 RESPONSIBILITY FOR VO-
CATIONAL EDUCATION PERSONNEL TRAIN-
ING. (1) For purposes of articulation, interstate
cooperation, and essential federal liaison, the RCU di-
rector will serve as the state vocational education per-
sonnel training contact person.

(2) The purpose of vocational education personnel
training is to improve the state's vocational education
programs and the services which support those programs
by improving the qualifications of persons serving or
preparing to serve in vocational education programs. The
agencies accountable for the employment of qualified
teaching and administrative vocational personnel, the
state board for community college education and state
superintendent of public instruction, will each assume
responsibility for interagency and intraagency articula-
tion of personnel training.

Chapter 490-31 WAC
APPRENTICESHIP PROGRAMS

NEW SECTION

WAC 490-31-001 APPRENTICESHIP PRO-
GRAMS. In addition to the rules and regulations relat-
ing to Apprenticeship Programs, contained in Section
104.515, Federal Register, Vol. 42, No. 191—Monday,
October 3, 1977, the commission adopts the rules set
forth in this chapter.

NEW SECTION

WAC 490-31-010 VOCATIONAL RELATED
INSTRUCTION FOR APPRENTICES. Vocational
related and supplemental instruction for apprentices
shall mean both practical, theoretical and applied in-
struction. This instruction shall be organized to provide
the apprentice with the necessary skills and knowledge
of the trade as determined by the local joint apprentice
and training committee (JATC) which has been regis-
tered with the Washington State Apprenticeship Council
in accordance with chapter 49.04 RCW. When appren-
ticeship—related instruction is offcred in any educational
system, the JATC will provide the following assurances:

(1) Apprentice involved in apprenticeable occupation
must be at least sixteen years of age, except where
higher minimum age is otherwise specified in the Ap-
prenticeship Standards.

(2) The apprentice and the program are both regis-
tered under the apprenticeship law of the state in which
the apprentice is employed or resides. An exception to
this will be where the program and the apprentice are
registered with the Bureau of Apprenticeship and Train-
ing, United States Department of Labor, under nation-
ally approved standards. (Reference Apprenticeship Act
chapter 49.04 RCW.)
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NEW SECTION

WAC 490-32A-001 DEFINITIONS FOR
TERMS COMMONLY USED IN VOCATIONAL
EDUCATION ACTIVITIES. In addition to the rules
and regulations relating to definitions contained in Ap-
pendix A, Federal Register, Vol. 42, No. 191—Monday,
October 3, 1977, the commission adopts the definitions
set forth in this chapter, as well as those contained in
Title 28C RCW.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-32A-010 DEFINITIONS FOR
TERMS ((€EOMMONEY—USEDIIN-VOCATIONAL
EPUEATHON—ACHVFES)). The following
definition((s—appty)) applies to all vocational education
activities carried out under the authority of the commis-
sion ((forVocationat-Education)):

‘ (((—l—)—&‘ocaﬁona-l—Educaﬂon—shaH—mtaTra—p{amcd—sw

for-Vocationat-Education:))

"Local program/craft advisory committee” means a
local advisory committee organized to advise about a lo-
cal vocational program in an occupational area such as
distributive education, home and family life education,
agriculture education, etc., or a local advisory committee
organized to advise on specific crafts or occupations such
as food merchandising, child care, carpentry, ornamental
horticulture, nurses aides, etc.
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Chapter 490-33 WAC
CO-OP EDUCATION

NEW SECTION

WAC 490-33-001 COOPERATIVE EDUCA-
TION. In addition to the rules and regulations relating
to Cooperative Education, contained in Sections 104.531
through 104.533, Federal Register, Vol. 42, No. 191—
Monday, October 3, 1977, the commission adopts the
rules set forth in this chapter.

NEW SECTION

WAC 490-33-010 ASSURANCES. (1) The pro-
gram provides on—the—job training that:

(a) Employs and compensates student-learners in
compliance with federal, state and local laws and regu-
lations and in a manner that will not result in the ex-
ploitation of the student-learner for private gain; and

(b) Is conducted in accordance with written training
agreements between local educational agencies and
employers;

(2) Procedures are developed and published for use by
local educational agencies for providing ancillary ser-
vices and activities to assure that quality in cooperative
vocational education programs is provided for and may
include preservice and in—service training for teacher co-
ordinators, supervision, curriculum materials, travel for
students and coordinators necessary to the success of
such programs and their evaluations;

(3) Policies and procedures will be adopted for ac-
counting, for continuous evaluation of cooperative voca-
tional education programs, and for follow-up of students
who have completed or left these programs;

(4) Students enrolled in, and employed as partial ful-
fillment of requirements of cooperative vocational edu-
cation programs, will not displace regular workers doing
comparable work.

No funds will be used for reimbursement of added
costs to employers for on-the-job training of students
enrolled in cooperative programs;

(5) Provisions shall be provided for the coordinator to
have sufficient time within his/her regular work schedule
to provide on—-the—job supervision of the student—learn-
ers, and employment/class coordination to assure that
the in—class instruction/employment combination consti-
tute a meaningful total instruction/employment
combination.

Chapter 490-34 WAC
PROGRAM EVALUATION AND COMPLIANCE
AUDITING

NEW SECTION

WAC 490-34-001 PROGRAM EVALUATION
AND COMPLIANCE AUDITING. In addition to the
rules and regulations relating to Program Evaluations,
contained in sections 104.401 through 104.405, Federal
Register, Vol. 42, No. 191—Monday, October 3, 1977,
the commission adopts the rules set forth in this chapter.
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NEW SECTION

WAC 490-34-010 EVALUATION SCHEDULE.
(1) During the five—year period of the state plan, the
commission is accountable for the evaluation, in quanti-
tative terms, of the effectiveness of each formally orga-
nized program or project supported by federal, state and
local funds. During this same period agencies responsible
for the operation of said programs and projects shall,
each year of the five—year period, evaluate the formally
organized vocational programs and projects conducted
by eighteen percent to twenty—two percent of the eligible
recipients. ‘

(2) Monitoring will be carried on at the state level
and at the local recipient level. The monitoring will be
directed at thirty percent of the local eligible recipients
operating programs and projects evaluated by the ap-
propriate state agency.

NEW SECTION

WAC 490-34-020 COMPLIANCE AUDIT. (1)
RCW 28C.04.040 states in part: "... Under the state
plan the commission shall make compliance audits at
least once a biennium of the vocational education pro-
grams individually and jointly conducted by the common
schools and community colleges to insure compliance
with the state plan.”

(2) Compliance audits will be conducted by statis-
tically valid sampling techniques.

(3) The compliance audit instrument will be devel-
oped by the commission staff and adopted by the com-
mission. Recommendations and suggestions will be
solicited from the state advisory council and the agencies
responsible for program operation in the development of
the instrument.

NEW SECTION

WAC 490-36A-001 ADVISORY COUNCILS
AND COMMITTEES. In addition to the rules and reg-
ulations relating to advisory councils contained in Sec-
tions 104.111 and 104.112, Federal Register, Vol. 42,
No. 191—-Monday, October 3, 1977, the commission
adopts the rules set forth in this chapter.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-36A-020 LOCAL ADVISORY
(COMMITTEES)) COUNCILS. ((fHtocat-Advisory
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atagencies:)) Each eligible recipient receiving assistance
under this act to operate vocational education programs
shall establish a local advisory council to provide such
agency with advice on current job needs and on the rel-
evancy of courses being offered by such agency in meet-
ing such needs. Such local advisory council shall be
composed of members of the general public, with appro-
priate representation of both sexes, racial and ethnic mi-
norities found in the program area and locality,
including, but not limited to representatives of business,
industry and labor, and also should include representa-
tive spokespersons for the handicapped and disadvan-
taged. The responsibility for empanelling members of all
local advisory councils shall be that of the local eligible

recipient.
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(1) Each eligible recipient shall assure the appropriate
state agency, in its application for federal or state funds,
evidence that documentation of the establishment of a
local advisory council is on file.

(2) The local advisory council may be established for:

(a) Program areas;

(b) Schools;

(c) The community; or

(d) The region in which the eligible recipient is
located.

(3) When feasible, council membership should be
drawn from across the occupational spectrum represent-
ed by existing and proposed programs and from other
groups of interested and concerned citizens.

(4) Representatives from several local program/craft
committees, or representatives of several school councils
within a local education agency, having the requisite
representation identified in the opening paragraph,
should join together to form a general local advisory
council.

(5) The local advisory council may assist the local re-
cipient by:

(a) Helping to identify the needs of individuals and
the community;

(b) Helping assess labor market requirements;

(c) Contributing to the establishment and mainte-
nance of realistic and practical vocational programs;

(d) Participating in the development of community
understanding and support;

(e) Aiding in building the prestige of and respect for
the entire program of occupational education;

(f) Supporting access to all vocational programs for
both sexes, racial and ethnic minorities.

(6) The local advisory council shall assist the eligible
recipient in developing its application to the commission
or to the agency which has been delegated the responsi-
bility for accepting applications by the commission.

(7) The commission shall inquire into the establish-
ment and satisfactory functioning of appropriate local
advisory councils as part of the overall evaluations con-
nected with monitoring programs being operated by lo-
cal educational agencies.

NEW SECTION

WAC 490-36A-030 LOCAL
PROGRAM/CRAFT ADVISORY COMMITTEES.
(1) Each eligible recipient shall provide documentation
that a program or craft advisory committee has been
empanelled for each craft or program area, including
disadvantaged and handicapped, at the most specific oc-
cupational level appropriate to the identified skill level
for which training is given, except that where evidence is
presented with the application for approval that a gen-
eral advisory committee is more appropriate, such a
committee will be allowable. Each eligible recipient shall
also provide evidence that a bona fide effort is being
made to assure the effective functioning of each com-
mittee. Evidence of the empanelling could include:

(a) Written documentation of appointments;

(b) Written documentation of acceptance by the
appointees;

(c) Other types of verification.
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(2) Evidence of a bona fide effort being made could be
reflected in meeting minutes, which indicate:

(a) That an adequate number of meetings were held
to assure that the input provided a positive effect on the
program;

(b) That adequate prior notification of meeting dates
and times have been given;

(c) That meetings have been scheduled on dates and
at times to assure maximum employer and employee at-
tendance; and

(d) Other corroboration of intent.

(3) The local program/craft advisory committee will
have equal representation of employers and employees
engaged in the occupation for which training is given.

(4) For programs preparing students for entry into, or
upgrading in, apprenticeable trades, the applicable Joint
Apprenticeship Training Committee (JATC) shall be
invited to be represented equally with one or more em-
ployer and employee members or designees. Where sat-
isfactory evidence is furnished indicating that JATC
members or designees are unavailable, a committee may
be empanelled composed of persons who are familiar
with the occupation and geographic area served by the
particular program.

(5) The responsibility for empanelling members of the
local advisory committees is exclusively that of the local
eligible recipient.

(6) The general responsibility of a local
program/craft advisory committee is to act in an advi-
sory capacity without administrative or supervisory re-
sponsibility. Since a local program/craft advisory
committee, to be effective, must provide advice in the
planning, development and evaluation of vocational pro-
grams, the activities outlined below are not to be consid-
ered all inclusive of the activities said committee may
perform to assist the vocational educator and/or local
eligible recipient.

(7) Specific activities in which the program/craft ad-
visory committee can be involved are:

(a) Advise on current job needs;

(b) Evaluate the relevance of programs being offered
by the eligible recipient in meeting current job needs in
the occupational area for which the advisory committee
was organized;

(¢) Recommend program startup, continuance, dis-
continuance and enrollment level, that generally con-
forms with statewide job opportunities forecasts, unless
available data indicates a variance is called for due to
changes in the economy. For example, the committee
can assist the vocational educator to: Make community
surveys; determine and verify need for training; review
past accomplishments and forecast trends; counsel and
guide students in relation to the world of work; provide
accurate occupational information;

(d) Make recommendations that will assure the cur-
riculum content is consistent with current skills and
knowledge of the occupations. For example, the commit-
tee can assist the vocational educator: To evaluate the
programs; to plan facilities and establish standards for
shop and lab planning; to establish standards for select-
ing equipment and instructional materials; to recognize
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new technical developments which require changes in the
curriculum; by offering guidance and support in techni-
cal matters; to select production work to be used as in-
structional vehicles for accomplishing course objectives;
to determine criteria for evaluating student performance;
and to develop cooperative work experience programs for
students;

(e) Make recommendations to assure that the instruc-
tors are experienced and knowledgeable in the occupa-
tion. For example, the committee can assist the
vocational educator to: Encourage teacher training of
recruits from industry; determine criteria for selecting
instructors; recommend and/or recruit qualified
instructors;

(f) Assist the vocational educator: By providing tangi-
ble evidence that industry is supporting the program; by
providing financial, legislative and moral support; by in-
terpreting the program to the community, to unions, to
employers; by securing donations of equipment and sup-
plies; by finding placement opportunities for students;
and by placing an emphasis on providing recruitment
and placement opportunities to both sexes in programs
considered nontraditional in nature.

(8) If a bona fide member of an advisory committee is
in disagreement with the decision of the appointing eli-
gible recipients to the startup, continuance or discontin-
uance of a program about which she/he has been
appointed to give advice, said member may achieve re-
course by taking the following action:

(a) Presenting her/his arguments and evidence to the
local administration according to the procedures estab-
lished by the local agency;

(b) If satisfactory resolution of the disagreement has
not taken place within ten days of the receipt of the
communication by the local administration, the com-
plaintant may present his/her arguments to the state
agency having jurisdiction over the operation of the pro-
gram, according to procedures established by that agen-
cy, with copies to CVE and other affected agencies.

(c) If satisfactory resolution is again not achieved
within twenty days of the receipt of the information by
the parent agency, the complaintant may present her/his
arguments and evidence, orally and in writing, to the
commission.

(d) The commission will determine whether a hearing
will be held before it, or whether a formal adjudication
proceeding is required.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-40A-010 VOCATIONAL EDUCA-
TION ((PROGRAM—DPEVELOPMENT)) CON-
TRACTS AND AGREEMENTS. (1) In the
development of vocational education programs, services,
and activities, the commission may enter into cooperat-
ive arrangements with:

(a) Other agencies, organizations, and institutions
which are concerned with manpower needs and job op-
portunities, such as institutions of higher education, and
model city, business, labor, and community action
organizations.
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(b) Other agencies, organizations, and institutions
concerned with the disadvantaged and handicapped per-
sons, such as state and local vocational rehabilitation
and special education agencies, public health agencies,
and private organizations concerned with such persons.

(2) Such agreements should include such items as
identification of responsible personnel, and plans for im-
plementation, review, and evaluation. Copies of any en-
suing agreement between the commission and other
agencies, organizations and institutions shall be submit-
ted by the commnssnon for filing w1th the state Qlan

- (3)

surance-that:)) Provision may be made for any portion
of the program of instruction on an individual or group
basis by private vocational training institutions or other
existing institutions capable of carrying out vocational
programs through a written contract with the commis-
sion or other state or local educational agency in com-
pliance with the directives in 104-514 of the
aforementioned federal rules and regulations. The con-
tract shall describe the portion of instruction to be pro-
vided by the institution and incorporate the standards
and requirements of vocational instruction set forth in
the regulations in the subpart and the approved five-year
state plan

The contract for instruction shall be entered into only
upon a determination by the commission or other state
and local educational agencies that:

(a) The contract is in accordance with state or local
law; ((and))

(b) The instruction to be provided under contract will
be conducted as a part of the vocational education pro-
gram of the state and will constitute a reasonable and
prudent use of funds available under the approved state

plan((2));

(c) ((

-)) The commission and/or oth-
er state or local educational agency will review the con-
tracts with the institutions at least once a year; and

(d)_The contractee has assured that all applicable
federal, state and local vocational education standards
are met by the contractor.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-40A-020 AGREEMENTS WITH
OTHER STATE AGENCIES. (1) The procedures to be
followed by the commission ((for—Vocationat—Educa=
tron)) in the matter of coordination with other state
agencies shall be consistent with ((Scctmn—ﬁ%(-a—)ﬁ-}
of)) Public Law (( -
102526 ))) 94— 482 and with state law Title 28C
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RCW. Cooperative arrangements between the various
state agencies involved will be by written contracts:

(a) Approved by the commission ((for—Vocationat
Education)).

(b) Approved by the state head of such other system
or agency.

(c) Reviewed and approved by the State Office of
((Program-Planming-and-Fiscat)) Financial Management
when required by state law.

(d) Approved as to form by the office of the attorney
general. '

(e) Containing the following information:

(i) Nature and purpose of agreement and compliance
with law.

(ii) Agreements.

(iii) Delineation of specific areas of cooperation.

(iv) Provides for liaison.

(v) Provides for any exchanges of information.

(vi) Outlines policies and procedures to be followed.

(vii) Effective date and provisions for termination of
agreement.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-40A-040 AGREEMENTS REGARD-
ING HANDICAPPED AND DISADVANTAGED
PERSONS. (1) ((A#)) State and federal agencies and
major organizations and institutions with a responsnblllty
for persons handicapped and disadvantaged will be in-
vited to be involved in the statewide planning activities
in the identification of needs for vocational education
programs, activities and services; in the development of
appropriate programs, activities and services; and in the
evaluation of the results of programs, activities and
services.

(2) ldentification of Handicapped Persons. Handi-
capped persons are identified as((:)) defined in the Fed-
eral Register, Appendix A, Vol. 42, No. 191, Monday,
October 3, 1977 according to the definition in WAC
490-32A-010.

((('a-)—Havmg—a-physrcai—or-mcnta-l-dtsahhty-as—dcﬁncd




Washington State Register, [ssue 79-02

i )

(3) Identification of Disadvantaged Persons. Disad-
vantaged persons are identified as defined in the Federal
Register, Appendix A, Vol. 42, No. 191, Monday, Octo-
ber 3, 1977.

T_ : 3 :F‘l . » l l ” . . l ..] ..ﬁ _
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grams—can-be-scparatety-identified:))
REPEALER

The following sections of the Washington Adminis-
trative Code are repealed:

-Washington State Register, Issue 79-02

(1) WAC 490-40A-030 PROGRAMS, SER-
VICES AND ACTIVITIES UNDERTAKEN BY LO-
CAL EDUCATIONAL AGENCIES.

(2) WAC 490-40A—050 ECONOMICALLY DE-
PRESSED AREAS OR HIGH UNEMPLOYMENT
AREAS. _

(3) WAC 490-40A-060 AREAS OF HIGH
YOUTH UNEMPLOYMENT OR SCHOOL
DROPOUTS.

(4) WAC 490-40A—-070 AGREEMENTS WITH
PRIVATE POSTSECONDARY VOCATIONAL
TRAINING INSTITUTIONS.

(5) WAC 490-40A-080 PROGRAMS, SER-
VICES AND ACTIVITIES UNDERTAKEN BY
THE COMMISSION FOR VOCATIONAL
EDUCATION.

(6) WAC 490-40A—090 AGREEMENTS WITH
THE DEPARTMENT OF EMPLOYMENT SECURI-
TY, STATE OF WASHINGTON.

(7) WAC 490-40A-100 AGREEMENTS WITH
OTHER STATES.

(8) WAC 490-40A-110 COMPLIANCE WITH
FEDERAL REPORTING REQUIREMENTS.

REPEALER

CHAPTER 490-44A OF THE WASHINGTON
ADMINISTRATIVE CODE IS REPEALED IN ITS
ENTIRETY AS FOLLOWS:

(1) WAC 490-44A-010 ALLOCATION OF
FUNDS AMONG EDUCATIONAL AGENCIES.

(2) WAC 490-44A-020 ALLOCATION OF
FUNDS TO LOCAL EDUCATIONAL AGENCIES
FOR PROGRAMS, SERVICES AND ACTIVI-

- TIES—CONTENT OF LOCAL APPLICATIONS.
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(3) WAC 490-44A-030 CONSTRUCTION
REQUIREMENTS.

(4) WAC 490-44A-040 PROCEDURES FOR
PROCESSING LOCAL APPLICATIONS FOR
CONSTRUCTION.

(5) WAC 490-44A-050
EFFORT.

(6) WAC 490-44A-060
MATCHING.

(7) WAC 490-44A-070
EFFORT.

(8) WAC 490-44A-080 CRITERIA FOR DE-
TERMINING RELATIVE PRIORITY OF LOCAL
APPLICATIONS.

MAINTENANCE OF

OVERALL STATE

REASONABLE TAX

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-48A-010 VOCATIONAL STUDENT
ORGANIZATIONS. Leadership development in ((pre-
paratory)) vocational programs in secondary schools, vo-
cational-technical institutes and community colleges will
be made available to all students as an integral part of
the instructional programs.

. ((:l1h<.:—}cadtrshr.p—for—thc-vry'cation:ri—sttrdtm'-organ‘rz.a=

tions—witt-be—provided—byquatified—staffof the-Commis=
o for—V omatEd + om—teadershi ; 4
beavattable-toboth—secondaryand—post=secondarytevet
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REPEALER

Chapter 490-52A of the Washington Administrative
Code is repealed in its entirety as follows:

(1) WAC 490-52A-010 STATE RESEARCH CO-
ORDINATING UNIT.

(2) WAC 490-52A-020 EFFECTIVE USE OF
RESULTS OF PROGRAM AND EXPERIENCE.

(3) WAC 490-52A—030 RESEARCH GRANT
APPLICATION PROCEDURES

Chapter 490-53 WAC
PROGRAM IMPROVEMENT

NEW SECTION

WAC 490-53-001 PROGRAM  IMPROVE-
MENT. In addition to the rules and regulations relating
to Program Improvement, contained in Sections 104.702
through 104.708, Federal Register, Vol. 42, No. 191—
Monday, October 3, 1977, the commission adopts the
rules set forth in this chapter.

NEW SECTION

WAC 490-53-010 RESEARCH COORDINAT-
ING UNIT. In order to expend funds for program im-
provement, the commission's research coordinating unit
will administer the research, exemplary and innovative
pl‘O_]CClS, curriculum development and dissemination ac-
tivities in the state. The research coordinating unit may
contract for the performance of any of the above activi-
ties or services, or this unit may perform the activities
directly using its own staff. The cost of the professional
and support staff of the RCU is supportable with {ederal
funds. The RCU is a component of the commission and
will consist of sufficient staff to carry out the duties and
responsibilities of the RCU, as determined by the state
director. Day—to—day direction and operation of the re-
search coordinating unit will be a responsibility of the
RCU director, and the unit will be housed with the
commission.

REPEALER

Chapter 490-56A of the Washington Administrative
Code is repealed in its entirety as follows:

(1) WAC 490-56A-010 FEDERAL FUNDING
OF STATE PLAN.

(2) WAC 490-56A-020 APPLICATION
PROCEDURES.

(3) WAC 490-56A-030 PROGRAM OR
PROJECT REQUIREMENTS.
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AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-60A-010 CONSUMER AND HOME-
MAKING EDUCATION. (1) In addition to the provi-
sions in the state plan, and ((elsewhercunder-thistitle;
thc—foHowmg-spccrai—prmsms—appfy)) the rules and
regulations relating to consumer and homemaking edu-
cation ((thercinafter)) also referred to as home and
family life educatlon(()—snpportcd—mth—fcdcra-l—fun&s
underPart-Fof-theAct)) contained in Sections 104.901
through 104.906, Federal Register, Vol. 42, No. 191—
Monday, October 3, 1977, the commission_adopts the
rules set forth in this chapter.

(2) The funds available will be used in_accordance
with the approved five—year state plan and annual pro-
gram plan, solely for:

(a) Educational programs in consumer and homemak-
ing; and

(b) Ancillary services.

(3) Application and review procedures shall be set
forth in the state plan for the allocation of funds from
subpart five of the act by each state agency to which
program responsibility has been delegated.

REPEALER

Chapter 490-64A of the Washington Administrative
Code is repealed in its entirety as follows:

(1) WAC 490-64A-010 COOPERATIVE VOCA-
TIONAL EDUCATION PROGRAMS.

(2) WAC 490-64A-020 PROCEDURES FOR AP-
PROVAL OF COOPERATIVE VOCATIONAL ED-
UCATION PROGRAMS.

(3) WAC 490-64A-030 ADDITIONAL COSTS.

(4) WAC 490-64A-040 PARTICIPATION OF
STUDENTS IN NONPROFIT PRIVATE
SCHOOLS.

(5) WAC 490-64A-050 NONCOMMINGLING
OF FUNDS.

(6) WAC 490-64A-060 LOCAL EVALUATION
AND FOLLOW-UP PROCEDURES.

(7) WAC 490-64A-070 ANCILLARY SER-
VICES AND ACTIVITIES.

REPEALER

Chapter 490-68A of the Washington Administrative
Code is repealed in its entirety as follows:

(1) WAC 490-68A-010 WORK—STUDY
PROGRAMS.

(2) WAC 490-68A-020 APPROVAL OF WORK-
STUDY PROGRAMS.

(3) WAC 490-68A-030 REQUIREMENTS FOR
WORK-STUDY PROGRAM.

(4) WAC 490-68A-040 USE OF FUNDS FOR
STATE PLAN DEVELOPMENT AND
ADMINISTRATION.

REPEALER

Chapter 490-72A of the Washington Administrative
Code is repealed in its entirety as follows:
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(1) WAC 490-72A-010 RESIDENTIAL VOCA-
TIONAL EDUCATION SCHOOLS.

(2) WAC 490-72A-020 PROCEDURES FOR ES-
TABLISHING RESIDENTIAL FACILITIES.

(3) WAC 490-72A-030 REQUIREMENTS FOR
CONSTRUCTION AND OPERATION.

(4) WAC 490-72A-040 NOTIFICATION TO
COMMISSIONER.

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-76A-010 CUSTODY OF FEDERAL
FUNDS. The title and official address of the officer who
has legal authority to receive and hold proper custody of
federal funds under P.L. ((99=576)) 94— 482 and in ac-
cordance thh RCW 43.08.090,((F)) and RCW
43.08.100((3)) is: Washington State Treasurer, Legisla-
tive Building, Olympia, Washington 98504. (Reg.
102.37).

((143-08-090—FISCAL-AGENT FOR-STATE—Fhe

54851189t 138§+ RRS§54879"))

AMENDATORY SECTION (Amending Order 75-3,
filed 12/18/75)

WAC 490-76A-020 EXPENDITURE OF FED-
ERAL FUNDS. The official title of the officer who has
authority to authorize expenditures under the state plan
is the ((Executive)) state director ((of-the—Commission
for-Vocatiomat-Education)) (RCW 28A.09.070, 28A.09-
.080 and 28C.04.200). The policies and procedures to be
followed by the state in allocating fedecral funds allotted
under P.L. 90-576 for programs, services and activities
are determined in accordance with the educational nceds
for vocational training as dctailed in the annual and
long-range plans as prepared in consultation with the
State Advisory Council and as approved by the commis-

sion. (P.L. ((98=5767Scc—23 () Reg—102-3Ha))) 94—
482.)
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RULES OF COURT

STATE SUPREME COURT
[Order 25700-B-189]

In the Supreme Court
' of the
State of Washington
IN THE MATTER OF THE ASSIGNMENT OF

THE JUSTICES TO DEPARTMENTS No. 25700-B-189
FOR THE JANUARY, 1979 TERM ORDER

Effective January 15th, 1979, the Justices of the Su-
preme Court are assigned to the following departments -
for the January, 1979 term:

DEPARTMENT |

Honorable Charles F. Stafford
Honorable Charles Horowitz
Honorable Floyd V. Hicks
Honorable William H. Williams

DEPARTMENT 1I

Honorable Hugh J. Rosellini
Honorable Charles T. Wright
Honorable Robert F. Brachtenbach
Honorable James M. Dolliver

DATED at Olympia, Washington this 15th day of
January, 1979.

Robert F. Utter

CHIEF JUSTICE

WSR 79-02-021
RULES OF COURT

STATE SUPREME COURT
[Order 25700-A-269]

IN THE MATTER OF THE ADOPTION
OF THE RULES OF EVIDENCE (ER)
AND AMENDING GENERAL RULES
(GR), SUPERIOR COURT CIVIL
RULES (CR), SUPERIOR COURT
CRIMINAL RULES (CrR), JUSTICE
COURT CIVIL RULES (JCR), AND
JUSTICE COURT CRIMINAL RULES
(JCrR).

WHEREAS, in February, 1976, a Task Force was
organized by the Washington Judicial Council to study
the Federal Rules of Evidence and other codifications of
evidence principles with a view to the adoption by the
Supreme Court of rules of evidence for this state; and,

WHEREAS, in November, 1977, the Proposed Rules
of Evidence were distributed to the members of the
Washington Bench and Bar for comment; and,

WHEREAS on June 16, 1978, after receiving com-
ments from the Washington Bench and Bar, the pro-
posed rules were considered by the Washington Judicial
Council in light of the comments received; and,

WHEREAS, on August 8, 1978, the Proposed Rules
of Evidence as amended by the Washington Judicial

NO. 25700-A-269

ORDER

[621]
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Council at its June 16, 1978, meeting were submitted to
the Supreme Court for approval; and,

WHEREAS, the Court has determined that the pro-
posed rules set forth in the attachment hereto provide a
uniform procedure for the presentment of evidence
which will aid in the prompt and orderly administration
of justice; and,

WHEREAS, the Court has determined that the pub-
lication of the comments and references of the Task
Force to the Rules will aid the Bench and Bar; Now,
therefore, it is hereby

ORDERED:

(a) The Washington Rules of Evidence as set forth in
the attachment hereto are adopted.

(b) The comments to the Rules are solely those of the
Task Force on Rules of Evidence and are not adopted by
the Court.

(c) General Rule 1, Superior Court Civil Rules 30
and 43, Superior Court Criminal Rule 6.12, Justice
Court Civil Rule 43, and Justice Court Criminal Rule
4.09 are amended as shown in the attachment.

(d) The Rules and comments shall be published expe-
ditiously in the Washington Reports and will become ef-
fective April 2nd 1979 A.D.

DATED at Olympia, Washington, this 19th day of
December, 1978.

Charles T. Wright

Hugh J. Rosellini Robert F. Utter

Orris L. Hamilton Charles Horowitz

Charles F. Stafford James M. Dolliver

Robert F. Brachtenbach Floyd V. Hicks

ADOPTION OF
RULES OF EVIDENCE (ER)

TABLE OF RULES

ARTICLE |
GENERAL PROVISIONS
Rule
101 Scope
102 Purpose and Construction
103  Rulings on Evidence
(a) Effect of Erroncous Ruling
(b) Record of Offer and Ruling
(¢) Hearing of Jury
(d) Errors Raised for the First Time on Review
[Reserved])
104  Preliminary Quecstions

(a) Questions of Admissibility Generally
(b) Relevancy Conditioned on Fact

(c) Hearing of Jury

(d) Testimony by Accused

(e) Weight and Credibility

[63]

105
106

201

301

302

401
402

403

404

405

406
407
408
409
410

411

501

601
602
603
604
605
606
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Limited Admissibility
Remainder of or Related Writings or Recorded
Statements

ARTICLE 1l
JUDICIAL NOTICE

Judicial Notice of Adjudicative Facts
(a) Scope of Rule

(b) Kinds of Facts

(c) When Discretionary

(d) When Mandatory

(e) Opportunity To Be Heard

(f) Time of Taking Notice

ARTICLE 111

PRESUMPTIONS IN CIVIL ACTIONS AND

PROCEEDINGS

Presumptions in General in Civil Actions and
Proceedings [Reserved]
Applicability of State Law in Civil Actions and
Proceedings [Reserved]

ARTICLE IV
RELEVANCY AND ITS LIMITS

Definition of "Relevant Evidence"

Relevant Evidence Generally Admissible; Irrele-
vant Evidence Inadmissible

Exclusion of Relevant Evidence on Grounds of
Prejudice, Confusion, or Waste of Time
Character Evidence Not Admissible To Prove
Conduct; Exceptions; Other Crimes

(a) Character Evidence Generally

(b) Other Crimes, Wrongs, or Acts

Methods of Proving Character

(a) Reputation

(b) Specific Instances of Conduct

Habit; Routine Practice

Subsequent Remedial Measures

Compromise and Offers To Compromise
Payment of Medical and Similar Expenses
Inadmissibility of Pleas, Offers of Pleas, and Re-
lated Statements

Liability Insurance

ARTICLE V
PRIVILEGES

General Rule [Reserved]

ARTICLE VI
WITNESSES

General Rule of Competency
Lack of Personal Knowledge
Oath or Affirmation

Interpreters

Competency of Judge as Witness
Competency of Juror as Witness
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607
608

609

610
611

612
613

614

615

701
702
703
704
705

706

801

802
803

804

Who May Impeach

Evidence of Character and Conduct of Witness
(a) Reputation Evidence of Character

(b) Specific Instances of Conduct

Impeachment by Evidence of Conviction of
Crime

(a) General Rule

(b) Time Limit '

(c) Effect of Pardon, Annulment, or Certificate
of Rehabilitation

(d) Juvenile Adjudications
(e) Pendency of Appeal
Religious Beliefs or Opinions
Mode and Order of
Presentation

(a) Control by Court

(b) Scope of Cross—Examination

(¢) Leading Questions

Writing Used To Refresh Memory

Prior Statements of Witnesses

(a) Examining Witness Concerning Prior
Statement

(b) Extrinsic Evidence of Prior Inconsistent
Statement of Witness

Calling and Interrogation of Witnesses by Court
(a) Calling by Court

(b) Interrogation by Court

(c) Objections

Exclusion of Witnesses

Interrogation and

ARTICLE VII

OPINIONS AND EXPERT TESTIMONY

Opinion Testimony by Lay Witnesses
Testimony by Experts

Bases of Opinion Testimony by Experts
Opinion on Ultimate Issue

Disclosure of Facts or Data Underlying Expert
Opinion

Court Appointed Experts

(a) Appointment

(b) Compensation

(c) Disclosure of Appointment

(d) Parties' Experts of Own Selection

ARTICLE VIII
HEARSAY

Definitions

(a) Statement

(b) Declarant

(c) Hearsay

(d) Statements Which are Not Hearsay
Hearsay Rule

Hearsay Exceptions; Availability of Declarant.

Immaterial

(a) Specific Exceptions

(b) Other Exceptions [Reserved]

Hearsay Exceptions; Declarant Unavailable
(a) Definition of Unavailability

(b) Hearsay Exceptions
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Hearsay Within Hearsay
Attacking and Supporting Credibility of
Declarant

ARTICLE IX

AUTHENTICATION AND IDENTIFICATION

901

902

903

Requirement of Authentication or ldentification
(a) General Provision

(b) Illustrations

Self-Authentication

(a) Domestic Public Documents Under Seal
(b) Domestic Public Documents Not Under Seal
(c) Foreign Public Documents

(d) Certified Copies of Public Records

(e) Official Publications

(f) Newspapers and Periodicals

(g) Trade Inscriptions and the Like

(h) Acknowledged Documents

(i) Commercial Paper and Related Documents
(j) Presumptions Created by Law

Subscribing Witness' Testimony Unnecessary

ARTICLE X

CONTENTS OF WRITINGS, RECORDINGS, AND

1001

1002
1003
1004

1005
1006
1007
1008

1101

1102
1103

PHOTOGRAPHS

Definitions

(a) Writings and Recordings

(b) Photographs

(¢) Original

(d) Duplicate

Requirement of Original

Admissibility of Duplicates

Admissibility of Other Evidence of Contents
(a) Original Lost or Destroyed

(b) Original Not Obtainable

(c) Original in Possession of Opponent
(d) Collateral Matters

Public Records

Summaries

Testimony or Written Admission of Party
Functions of Court and Jury

ARTICLE XI
MISCELLANEOUS RULES

Applicability of Rules

(a) Courts Generally

(b) Law With Respect to Privilege

(¢) When Rules Need Not Be Applied
Amendments [Reserved]

Title

Introductory Comment

A comment prepared by the Judicial Council Task
Force on Evidence appears after each rule. If the rule is
identical to the corresponding rule in the Federal Rules
of Evidence, no effort is made to reiterate the Advisory
Committee's Note to the federal rule. That information
is readily available in works such as Weinstein's Evi-
dence (Matthew Bender, 1975), Wright & Graham,
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Federal Practice and Procedure: Evidence (West, 1977),
Moore's Federal Practice (Matthew Bender, 1976), and
Louisell & Mueller, Federal Evidence (Bancroft-
Whitney, 1978). The rules are also discussed in J.
Powell & R. Burns, A Discussion of the New Federal
Rules of Evidence, 8 Gonz. L. Reév. 1 (1972).

The comments here focus on the intent of the drafters
with respect to prior Washington law and on the reasons
for departures from the federal rules. In these com-
ments, the word "drafters” refers only to the Washing-
ton Judicial Council and its Task Force on Evidence. It
does not refer to Congress, the Washington State Su-
preme Court, or to any other judicial or legislative body.

The rules do not purport to codify constitutional law.
The application of a rule may be subject to constitution-
al restrictions or limitations which are not defined in the
rule. See, for example, the comments to Rules 104, 105,
and 804.

ARTICLE |
GENERAL PROVISIONS
RULE 101
SCOPE

These rules govern proceedings in the courts of the
state of Washington to the extent and with the excep-
tions stated in Rule 1101.

Comment 101 _
Rule 1101 specifies in more detail the courts, pro-
ceedings, questions, and stages of proceedings to which
the rules apply.

RULE 102
PURPOSE AND CONSTRUCTION

These rules shall be construed to secure fairness in
administration, elimination of unjustifiable expense and
delay, and promotion of growth and development of the
law of evidence to the end that the truth may be ascer-
tained and proceedings justly determined.

Comment 102

The rule is the same as Federal Rule 102. This gener-
alized statement of purpose is comparable to CR 1, CrR
1.2, and RAP 1.2. The Rules of Evidence, like other
court rules, give the judge the authority to interpret the
rules in a way which avoids an unjust result. See
Petrarca v. Halligan, 83 Wn.2d 773, 522 P.2d 827
(1974).

"Following the rules is not an end in itself. Rather,
the rules are carefully designed to cnable judges, law-
yers, litigants, and juries to achieve sound results. . . .
Rule 102 recognizes the responsibility judges bear by
enumerating goals which cannot be achieved mechani-
cally, and which will compete with another at times.” 10
Moore's Federal Practice § 102.02 (1976). See also
United States v. Jackson, 405 F. Supp. 938 (1975).

This approach implies a considerable grant of discre-
tion to the trial judge in situations not explicitly covercd
by the rules which may require differentiated treatment
in the light of special factors. | Weinstcin's Evidence §
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102[01] (1975). The rules place a burden on the lawyer
to explain his position and the reasons for it at the trial
level. It also places heavy burdens on the trial judge. Id.

"Judges should indicate which factors are significant
and which goals paramount in a particular case and
why, so that members of the Bar can adjust to changing
nuances in the law in advising their clients and in con-
ducting litigations. This process of accommodation to
change will itself promote desirable change while pre-
serving the sound fundamentals of the law of evidence.”
Id.

RULE 103
RULINGS ON EVIDENCE

(a) Effect of Erroneous Ruling. Error may not be
predicated upon a ruling which admits or excludes evi-
dence unless a substantial right of the party is affected,
and

(1) Objection. In case the ruling is one admitting evi-
dence, a timely objection or motion to strike is made,
stating the specific ground of objection, if the specific
ground was not apparent from the context; or

(2) Offer of Proof. In case the ruling is one excluding
evidence, the substance of the evidence was made known
to the court by offer or was apparent from the context
within which questions were asked.

(b) Record of Offer and Ruling. The court may add
any other or further statement which shows the charac-
ter of the evidence, the form in which it was offered, the
objection made, and the ruling thereon. The court may
direct the making of an offer in question and answer
form.

(c) Hearing of Jury. In jury cases, proceedings shall
be conducted, to the extent practicable, so as to prevent
inadmissible evidence from being suggested to the jury
by any means, such as making statements or offers of
proof or asking questions in the hearing of the jury.

(d) Errors Raised for the First Time on Review. [Re-
served—See RAP 2.5(a).]

Comment 103

Section (a). This section is the same as Federal Rule
103(a), except that the words "is made" are substituted
for "appears of record" in subsection (a)(1). This
change is necessary because the rules are applicable to
courts, such as District Courts, where testimony and ar-
gument are not recorded. Section (a) is consistent with
prior Washington law. Harmless evidentiary errors are
disregarded. Primm v. Wockner, 56 Wn.2d 215, 351
P.2d 933 (1960). A timely objection or motion to strike
is ordinarily necessary to seek appellate review of the
admission of evidence. State v. James, 63 Wn.2d 71, 385
P.2d 558 (1963). In order to obtain appellate review of
the exclusion of evidence, an offer of proof must be
made which fairly advises the trial court whether the
evidence is admissible. Northern State Construction v.
Robbins, 76 Wn.2d 357, 457 P.2d 187 (1969). The pro-
cedure for objecting is defined by CR 46 and CrR 8.7.

Section (b). This section is the same as Federal Rule -
103(b) except that the word "I1" in the second sentence
is changed to "The court” to improve readability. As a
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practical matter, the section is consistent with prior
Washington law. The previous Washington rule, CR
43(c), provided that the court's statements about the
character of the evidence had to be made in the absence
of the jury. Although this mandatory provision is not
found in Rule 103, section (c) encourages the statements
to be made in the absence of the jury, and this procedure
would ordinarily be required in order to conform to the
state constitutional prohibition against a judge com-
menting on the evidence. Wash. Const. art. 4, § 16.

Section (c). This section is the same as Federal Rule
103(c) and differs slightly from prior Washington law.
The previous rule, CR 43(c), distinguishes between of-
fers of proof and statements by the court. Under that
rule, the court could, in its discretion, direct that an
offer of proof be made in the absence of the jury, but a
statement by the court as to the character of the evi-
dence had to be made in the absence of the jury. Under
Rule 103(c), inadmissible evidence is to be kept from the
jury "to the extent practicable.”

The court's discretion under Rule 103(c) must be ex-
ercised cautiously in light of the state constitutional pro-
hibition against a judge commenting on the evidence.
Wash. Const. art. 4, § 16.

Section (d). Federal Rule 103(d), Plain error, is de-
leted. The Washington Supreme Court recently codified
the extent to which an error may be asserted for the first
time in an appellate court. See RAP 2.5(a). Rule 103(d)
defers to the Rules of Appellate Procedure and the deci-
sions construing them.

To be distinguished is the extent to which counsel may
acquiesce in a trial court ruling and then move for a new
trial on the ground that the ruling was in error. That
determination is made by reference not to the appellate
rules but to the rules of civil and criminal procedure and
decisional law. See, e.g., CR 46; CrR 8.7; Sherman v.
Mobbs, 55 Wn.2d 202, 347 P.2d 189 (1959).

RULE 104
PRELIMINARY QUESTIONS

(a) Questions of Admissibility Generally. Preliminary
questions concerning the qualification of a person to be a
witness, the existence of a privilege, or the admissibility
of evidence shall be determined by the court, subjecct to
the provisions of section (b). In making its determination
it is not bound by the rules of evidence except those with
respect to privileges.

(b) Relevancy Conditioned on Fact. When the rele-
vancy of evidence depends upon the fulfillment of a con-
dition of fact, the court shall admit it upon, or subject
to, the introduction of evidence sufficient to support a
finding of the fulfillment of the condition.

(c) Hearing of Jury. Hearings on the admissibility of
confessions shall in all cases be conducted out of the
hearing of the jury. Hearings on other preliminary mat-
ters shall be so conducted when the interests of justice
require or, when an accused is a witness, if he so
requests.

(d) Testimony by Accused. The accused does not, by
testifying upon a preliminary matter, subject himself to
cross—examination as to other issucs in the case.
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(e) Weight and Credibility. This rule does not limit
the right of a party to introduce before the jury evidence
relevant to weight or credibility.

Comment 104

Section (a). This section is the same as Federal Rule
104(a) and is consistent with prior Washington law. See
RCW 4.44.080. The statute does not expressly say, as
the rule does, that preliminary determinations are not
subject to the rules of evidence, but this is the generally
prevailing view. The civil and criminal rules for superior
court, for example, authorize many preliminary deter-
minations to be made on the basis of affidavits. See, e.g.,
CR 43(e) and CrR 2.3(c). The law with respect to priv-
ileged communications does apply to preliminary deter-
minations. See also Rule 1101. Thus, a privilege may not
be violated even in a preliminary hearing to determine
whether the privilege exists.

The proceedings to which the rules of evidence do,
and do not, apply are discussed in more detail in the
comment to Rule 1101.

Section (b). This section is the same as Federal Rule
104(b) and defines a procedure for handling the situa-
tion in which a party wishes to prove Fact A, but Fact A
is relevant only if Fact B is established. The order of
proof under this rule, as generally, is determined by the
judge. Rule 611. The court, in its discretion, may decide
whether to hear evidence of Fact A or B first, taking
into account the relative prejudice of having the jury
hear one rather than the other if the proponent fails to
offer evidence of one of them sufficient to warrant a
finding of its truth. Because of this danger of prejudice,
the rule should be used with caution, especially in crimi-
nal cases.

The rule is substantially in accord with previous
Washington law. See State v. Whetstone, 30 Wn.2d 301,
191 P.2d 818 (1948); 5 R. Meisenholder, Wash. Prac. § .
1 (1965 & Supp.).

Section (c). This section is the same as Federal Rule
104(c). In a criminal case, a hearing on the admissibility
of a confession is constitutionally required to be con-
ducted in the absence of the jury. Jackson v. Denno, 378
U.S. 368 (1964). The rule further provides that the ac-
cused, as a witness, is entitled on request to have any
preliminary hearing conducted in the absence of the
jury. In other situations, and in civil cases, the judge has
discretion to decide whether the interests of justice re-
quire preliminary matters to be considered in the ab-
sence of the jury. Accord, Gilcher v. Seattle Elec. Co.,
82 Wash. 414, 144 P. 530 (1914).

Section (d). This section is the same as Federal Rule
104(d) and is consistent with prior Washington law. It is
designed to encourage participation by the accused in
the determination of preliminary matter. Portions of the
subject matter of Rule 104 are covered in superior court
by CrR 3.5(b), a morc detailed rule. CrR 3.5 is not su-
perseded by Rule 104. The rules are not in conflict, and
both apply in superior court. Neither rule prevents
cross—examination of the accused as to credibility at a
preliminary hearing. See Weinstein's Evidence §
104[10] (1975).
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Rule 104 does not address itself to questions of the
subsequent use of testimony given by an accused at a
preliminary hearing. See Walder v. United States, 347
U.S. 62 (1954); Simmons v. United States, 390 U.S. 377
(1968); Harris v. New York, 401 U.S. 222 (1971). In
superior court, CrR 3.5(b) restricts the use of prelimi-
nary testimony in some respects.

Section (e). This section is the same as Federal Rule
104(e) and is consistent with prior Washington law. See
CrR 3.5, discussed above.

RULE 105
LIMITED ADMISSIBILITY

When evidence which is admissible as to one party or
for one purpose but not admissible as to another party or
for another purpose is admitted, the court, upon request,
shall restrict the evidence to its proper scope and instruct
the jury accordingly.

Comment 105

This rule is the same as Federal Rule 105 and should
be read together with Rule 403, which provides that evi-
dence may be excluded, although relevant, if its proba-
tive value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, undue delay, or
the like. These rules are consistent with prior Washing-
ton law. See State v. Stevenson, 16 Wn. App. 341, 555
P.2d 1004 (1976) and State v. Goebel, 36 Wn.2d 367,
218 P.2d 300 (1950).

The rules neither imply that limiting instructions are
sufficient in all situations nor restrict the court's author-
ity to order a severance in a multidefendant case. The
availability and effectiveness of these practices must be
taken into consideration in deciding whether to exclude
evidence under Rule 403. In Bruton v. United States,
389 U.S. 818 (1968), the court ruled that a limiting in-
struction did not cffectively protect the accused against
the prejudicial effect of admitting in cvidence the con-
fession of a codefendant which implicated him.

RULE 106

REMAINDER OF OR RELATED WRITINGS
OR RECORDED STATEMENTS

When a writing or recorded statement or part thereof
is introduced by a party, an adverse party may require
the party at that time to introduce any other part, or any
other writing or recorded statement, which ought in
fairness to be considered contemporancously with it.

Comment 106

This rule is substantially the same as Fcderal Rule
106. In the Washington rule, commas were added be-
tween the words "part" and "or" and between "state-
ment" and "which", The added punctuation insures that
the phrase "which ought in fairness” is rcad as modify-
ing all of the nouns ("part . . . writing . . . statement")
which precede it. The word "him" has been changed to
"the party”.

Existing Washington rules, CR 32(b) and 33(b), pro-
vide that the rules of cvidence apply with respect to the
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admission of depositions and interrogatories. The draft-
ers of Federal Rule 106 considered a number of sugges-
tions to include language in the rule indicating that the
other rules of evidence apply. The language was not in-
cluded in the final draft, not because the other rules did
not apply, but because the drafters thought such a pro-
vision would be surplusage. Weinstein's Evidence, §
106{01] (1975). Thus, the rules of evidence apply to the
admission of any additional evidence under Rule 106,
and irrelevant portions of documents remain inadmissi-
ble under this rule.

ARTICLE Il
JUDICIAL NOTICE
RULE 201
JUDICIAL NOTICE OF ADJUDICATIVE FACTS

(a) Scope of Rule. This rule governs only judicial no-
tice of adjudicative facts.

(b) Kinds of Facts. A judicially noticed fact must be
one not subject to reasonable dispute in that it is either
(1) generally known within the territorial jurisdiction of
the trial court or (2) capable of accurate and ready de-
termination by resort to sources whose accuracy cannot
reasonably be questioned.

(c) When Discretionary. A court may take judicial
notice, whether requested or not.

(d) When Mandatory. A court shall take judicial no-
tice if requested by a party and supplied with the neces-
sary information. '

(e) Opportunity To Be Heard. A party is entitled
upon timely request to an opportunity to be heard as to
the propriety of taking judicial notice and the tenor of
the matter noticed. In the absence of prior notification,
the request may be made after judicial notice has been
taken.

(f) Time of Taking Notice. Judicial notice may be
taken at any stage of the proceeding.

Comment 201

The rule is the same as Federal Rule 201(a) through
(f). Federal Rule 201(g), Instructing Jury, is deleted.

Prior Washington law has not offered a comprehen-
sive theory of judicial notice. 5 R. Meisenholder, Wash.
Prac. § 591 (1965 & Supp.) (hereinafter cited Meisen-
holder). Rule 201 establishes a coherent theoretical basis
for the taking of judicial notice of adjudicative facts.

Section (a). The rule applies only to judicial notice of
"adjudicative facts" as distinguished from "legislative
facts". An adjudicative fact is the "what-happened”,
"who—-did—what-and—when" kind of question that nor-
mally goes to a jury. It seems reasonable to require, as
the rule does, that a judicially noticed adjudicative fact
must be onc not subject to reasonable dispute. Legisla-
tive facts are those a court takes into account in deter-
mining the constitutionality or interpretation of a statute
or the extcnsion or restriction of a common-law rule
upon grounds of policy. They will often hinge on social,
economic, or political facts not generally known by in-
telligent people or readily determinable by resort to
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sources of unquestioned accuracy. See 2 K. Davis, Ad-
ministrative Law Treatise 353 (1958). Section (a) ex-
cludes legislative facts from the operation of the rule.

The determination of foreign law is governed by CR
44.1 and RCW 5.24,

Section (b). This section requires that a judicially no-
ticed fact must not be subject to reasonable dispute and
that it must be either generally known in the area or
readily found in noncontroversial references.

For purposes of judicial notice, no distinction between
adjudicative and legislative facts has been recognized in
prior Washington law. Washington opinions have stated
that courts may take judicial notice of facts which are
within the common knowledge of the community and

facts which are capable of certain verification by refer-.

ence to competent authoritative sources. Rogstad v.
Rogstad, 74 Wn.2d 736, 446 P.2d 340 (1968). See
Meisenholder § 592, 593. This is consistent with Rule
201(b) and adoption of the rule does little to change the
kinds of adjudicative facts which may be judicially no-
ticed in Washington. Judicial notice of legislative facts
continues to be governed by previous Washington law.

Sections (c) and (d). Under section (c), the court has
discretionary authority to take judicial notice, regardless
of whether it is requested by a party. The taking of ju-
dicial notice is mandatory under section (d) only when a
party requests it and the necessary information is sup-
plied. No procedure is specified to determine what types
of information may be considered, and from what sourc-
es; nor is the process of evaluation defined. These mat-
ters are, however, often defined by statute.

A number of statutes require the taking of judicial
notice in specific instances. See, for example, RCW
4.36.090 (private statutes); RCW 4.36.110 (any ordi-
nance of a city or town in Washington); RCW 5.24.010
(constitution, common law, and statutes of every state,
territory, and other jurisdiction of the United States);
RCW 10.37.070 (private statutes); RCW 28B.19.070
(rules for higher education); RCW 34.04.050(6) (rules
of state agencies); RCW 35.03.050 (certain city char-
ters); RCW 35.06.070 (existence of incorporated cities);
RCW 35.22.110 (charters of first class cities); RCW
35A.08.120 (certain city charters); RCW 49.48.040
(seal of the Department of Labor and Industries of the
State of Washington); RCW 49.60.050 (seal of state
board against discrimination); RCW 50.12.010 (seal of
the employment security commissioner); RCW 51.52-
010 (seal of the board of industrial insurance appeals);
and RCW 61.12.060 (economic conditions—discretion-
ary with court).

The statutes cited are not in conflict with Rule 201
and are not superseded. To the extent that a statute ap-
plies to legislative facts, the rule does not apply at all.
To the extent that a statute applies to adjudicative facts,
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the statute states a more specific requirement than the
more general process of broad applicability defined in
the rule.

As a general rule, a court may take judicial notice of
court records in the same case, but not records of a dif-
ferent case. This rule and certain exceptions are dis-
cussed in Meisenholder § 594.

Section (e). Basic considerations of procedural fair-
ness require an opportunity to be heard on the propriety
of taking judicial notice and the tenor of the matter no-
ticed. The rule provides this opportunity on request. If a
party has received no prior notification that judicial no-
tice will be taken, a request to be heard may be made
after judicial notice has been taken. No formal proce-
dure for giving notice is defined.

There has been no prior Washington authority for the
proposition stated in Rule 201(e), but an opportunity to
be heard may often have been accorded as a matter of
practice. Meisenholder § 597.

Section (f). Section (f) appears to be consistent with
prior Washington law. There are no decisions authoriz-
ing any particular practices or procedures for raising
questions of whether particular facts should be judicially
noticed. However, it seems beyond dispute that judicial
notice may, under appropriate circumstances, be taken
by appellate courts. See Meisenholder § 596.

Federal Rule 201(g), Instructing jury, is deleted. That
rule provides:

(g) Instructing jury. In a civil action or proceeding,
the court shall instruct the jury to accept as conclusive
any fact judicially noticed. In a criminal case, the
court shall instruct the jury that it may, but is not re-
quired to, accept as conclusive any fact judicially
noticed.

Article IV, Section 16 of the Washington Constitution
prohibits the court from charging the jury with respect
to disputed matters of fact. See Hansen v. Wightman,
14 Wn. App. 78, 538 P.2d 1283 (1975) for a recent dis-
cussion of this provision. The drafters of the Washington
rules felt that a literal application of the federal rule
may be unconstitutional in some circumstances. The
state of Nevada, in promulgating rules of evidence based
on the federal rules, felt bound by a similar provision in
its constitution to omit Federal Rule 201(g).

The drafters of the Washington rules felt that the

~ court must be given more discretion, both with respect to
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whether to receive evidence contrary to a judicially no-
ticed fact, and with respect to the manner of instructing
the jury. Recognizing the difficulty of codifying a proce-
dure which would be constitutional in every case, the
drafters felt that the constitutional requirement would
be better served by deleting the rule and permitting the
courts to fashion a constitutional procedure on a case-
by-case basis.
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ARTICLE 111

PRESUMPTIONS IN CIVIL ACTIONS AND
PROCEEDINGS

RULE 301

PRESUMPTIONS IN GENERAL IN CIVIL
ACTIONS
AND PROCEEDINGS

[RESERVED]

Comment 301

An earlier draft proposed by the task force and tenta-
tively approved by the Judicial Council included Rule
301, titled Presumptions in General in Civil Actions and
Proceedings. The proposed rule was the same as Federal
Rule 301 and read as follows:

In all civil actions and proceedings not otherwise
provided for by statute or by these rules, a presump-
tion imposes on the party against whom it is directed
the burden of going forward with evidence to rebut or
meet the presumption, but does not shift to such party
the burden of proof in the sense of the risk of nonper-
suasion, which remains throughout the trial upon the
party on whom it was originally cast.

On reconsideration, the Judicial Council decided to
delete the proposed rule from its draft. This decision was
based primarily on the fact that the federal courts have
not yet developed a uniform practice under the rule, and
that we would, in effect, be adopting a rule without
knowing its intended application in practice. The Coun-
cil was particularly concerned about the rule's effect
upon "enhanced” presumptions which can be overcome
only by clear, cogent, and convincing evidence. The
commentators do not agree upon the intended effect of
the federal rule in this regard. Some Judicial Council
members also expressed the belief that presumptions
were beyond the Supreme Court's rulemaking authority.

The Judicial Council recommends that this rule be
reserved, and that it be the subject of further study.

RULE 302

APPLICABILITY OF STATE LAW IN CIVIL
ACTIONS
AND PROCEEDINGS

[RESERVED]

Comment 302

The drafters of the Washington rules deleted Federal
Rule 302, Applicability of State Law in Civil Actions
and Proceedings. That rule would not apply to proceed-
ings in a state court. The converse of Federal Rule
302—the extent to which federal law applies in state
court—is determined by reference to the law of preemp-
tion and would not appropriately be defined by a state
court rule.
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ARTICLE IV
RELEVANCY AND ITS LIMITS
RULE 401
DEFINITION OF "RELEVANT EVIDENCE"

"Relevant evidence” means evidence having any ten-
dency to make the existence of any fact that is of conse-
quence to the determination of the action more probable
or less probable than it would be without the evidence.

Comment 401
Rule 401 is the same as Federal Rule 401. Although
the terminology in some decisions differs from that of
the rule, the Washington view of relevancy remains sub-
stantially unaltered by Rule 401. See 5 R. Meisenholder,
Wash. Prac. § 1 (1965 & Supp.).

RULE 402

RELEVANT EVIDENCE GENERALLY
ADMISSIBLE; IRRELEVANT
EVIDENCE INADMISSIBLE

All relevant evidence is admissible, except as limited
by constitutional requirements or as otherwise provided
by statute, by these rules, or by other rules or regula-
tions applicable in the courts of this state. Evidence
which is not relevant is not admissible.

Comment 402

The rule is substantially the same as Federal Rule 402
and is consistent with previous Washington law. See 5
R. Meisenholder, Wash. Prac. § 1 (1965). Federal Rule
402 defers to the United States Constitution and Acts of
Congress. Washington Rule 402 defers generally to stat-
utes, regulations, and rules which make relevant evi-
dence inadmissible.

The rule's deference to other codified law making rel-
evant evidence inadmissible applies generally throughout
the rules in Article 1V. For example, in rape cases,
RCW 9.79.150 defines detailed restrictions upon disclo-
sure of the victim's past sexual behavior. The statute
prevails over conflicting provisions in Rule 404.

RULE 403

EXCLUSION OF RELEVANT EVIDENCE ON
GROUNDS OF PREJUDICE,
CONFUSION, OR WASTE OF TIME

Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the dan--
ger of unfair prejudice, confusion of the issues, or mis-
leading the jury, or by considerations of undue delay,
waste of time, or needless presentation of cumulative
evidence.

Comment 403
This rule is the same as Federal Rule 403 and is con-
sistent with previous Washington law. See State v.
Stevenson, 16 Wn. App. 341, 555 P.2d 1004 (1976).
It is recognized that certain circumstances call for the
exclusion of evidence which is of unquestioned relevance
The rule lists six safeguards by which the trial judgs
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may, in the exercise of discretion, exclude evidence even
though it is relevant.

The rule does not specify surprise as a ground of ex-
clusion, following Wigmore's view of the common law. 6
Wigmore § 1849. The Advisory Committee Note to
Federal Rule 403 observes that claims of unfair surprise
may still be justified in some cases despite procedural
requirements of notice and the availability of discovery,
but that the granting of a continuance is a more appro-
priate remedy than exclusion of the evidence.

In deciding whether to exclude evidence on grounds of
unfair prejudice, consideration should be given to the
probable effectiveness or lack of effectiveness of a limit-
ing instruction. The availability of other means of proof
may also be an appropriate factor. These procedural
factors may favor admission or exclusion, depending on
the circumstances.

RULE 404

CHARACTER EVIDENCE NOT ADMISSIBLE TO
PROVE CONDUCT;
EXCEPTIONS; OTHER CRIMES

(a) Character Evidence Generally. Evidence of a per-
son's character or a trait of his character is not admissi-
ble for the purpose of proving that he acted in
conformity therewith on a particular occasion, except:

(1) Character of Accused. Evidence of a pertinent
trait of his character offered by an accused, or by the
prosecution to rebut the same;

(2) Character of Victim. Evidence of a pertinent trait
of character of the victim of the crime offered by an ac-
cused, or by the prosecution to rebut the same, or evi-
dence of a character trait of peacefulness of the victim
offered by the prosecution in a homicide case to rebut
evidence that the victim was the first aggressor;

(3) Character of Witness. Evidence of the character
of a witness, as provided in Rules 607, 608, and 609.

(b) Other Crimes, Wrongs, or Acts. Evidence of other
crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for
other purposes, such as proof of motive, opportunity, in-
tent, preparation, plan, knowledge, identity, or absence
of mistake or accident.

Comment 404
This rule is the same as Federal Rule 404 and con-
forms substantially to previous Washington law.
Section (a). Section (a) deals with the question
whether character evidence should be admitted to prove
that a person acted in conformity therewith on a partic-
ular occasion. This use of character evidence is often
called "circumstantial”. The basic premise is that cir-
cumstantial character evidence is inadmissible unless it
falls within one of the three exceptions. Once the admis-
sibility of character evidence in some form is established
under this rule, reference must then be made to Rule
405 in order to determine the appropriate method of
proof. If the character is that of a witness, Rules 608
and 609 provide methods of proof.
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To be distinguished are cases in which a person's
character is "in issue”. The admissibility of character
evidence as proof of a material element is governed by
Rule 405, not Rule 404.

Rule 404 does not permit the admission of circum-
stantial character evidence in civil cases. Under Rules
404 and 405, evidence of character is admissible in a
civil case only if the person's character is actually in is-
sue. Previous Washington law is in accord. 5 R. Meisen-
holder, Wash. Prac. §§ 2, 3 (1965 & Supp.) [hereinafter
cited Meisenholder].

Under Rule 404(a)(1), the accused in a criminal case
may introduce evidence of his good character. Accord,
State v. Arine, 182 Wash. 697, 48 P.2d 249 (1935). The
evidence must be directed toward a trait of character
which is pertinent to rebut the nature of the charge
against the defendant. State v. Schuman, 89 Wash. 9,
153 P. 1084 (1915). A character witness for the accused
is limited by Rule 405(a) to testimony as to the reputa-
tion of the accused. Neither Rules 404 and 405 nor pre-
vious Washington law permit the accused to
demonstrate his good character by having a witness tes-
tify as to specific instances of good conduct by the ac-
cused. 2 Weinstein's Evidence § 405[04] at 405-39
(1976); Meisenholder § 4, at 21 n.7.

If the accused introduces evidence of good character
under Rule 404(a)(1), the prosecution may rebut the
evidence either by testimony from the prosecutor's own
witnesses or by cross—examining the accused's witnesses.
2 Weinstein's Evidence § 404[04] at 404-25 (1976).
Rebuttal testimony by the prosecution's witnesses is lim-
ited under Rule 405(a) to the reputation of the accused,
but the prosecutor may inquire into specific instances of
conduct on cross—examination of the witnesses for the
accused. Id. at 405-20. Prior Washington law is in ac-
cord. Meisenholder § 4, at 22 n.15, and 23 n.20.

Rule 404(a)(2) admits evidence of the character of
the victim in a criminal case under certain circumstanc-
es. Previous Washington law is substantially in accord
with the rule. Where there is an issue of self-defense,
the accused may show the victim was the first aggressor
by character evidence of the victim's reputation for vio-
lent disposition or for using deadly weapons in quarrels
or fights. Meisenholder § 4 at 24. Evidence of specific
acts or conduct is inadmissible to show the character of
the victim, but it may be admissible for the limited pur-
pose of showing whether the accused had a reasonable
apprehension of danger from the victim. State v. Walk-
er, 13 Wn. App. 545, 536 P.2d 657 (1975). In rebuttal,
the prosecution may show the victim's good character
for the pertinent trait, but only after the defendant has
attacked that good reputation. Meisenholder § 4 at 25.

In rape cases, RCW 9.79.150 defines detailed restric-
tions upon disclosure of the victim's past sexual behav-
ior. By the terms of Rule 402, the statute prevails over
conflicting provisions in Rule 404. See the comment to
Rule 402.

Section (b). Evidence of other crimes, wrongs, or acts
is not admissible to prove character as a basis for sug-
gesting that conduct on a particular occasion was in



Washington State Register, Issue 79-02

conformity with it. The evidence may, however, be of-
fered for another purpose such as proof of motive or op-
portunity. The court must determine whether the danger
of undue prejudice outweighs the probative value of the
evidence, in view of the availability of other means of
proof and other factors. Slough & Knightly, Other Vic-
es, Other Crimes, 41 Iowa L. Rev. 325 (1956). Previous
Washington law is in accord. See State v. Whalon, 1
Whn. App. 785, 464 P.2d 730 (1970).

The fact that section (b) uses the discretionary word
"may" does not confer arbitrary discretion on the trial
judge. Whether evidence is admissible under this section
is determined by reference to the considerations set forth
in Rule 403. Federal Rule 404, Report of the House
Committee on the Judiciary. Although the words
"crimes, wrongs, or acts” are deliberately imprecise, a
number of recent decisions indicate that evidence of this
sort should be admitted with extreme caution to avoid
prejudice against the defendant, particularly when ad-
mitting acts which are not unlawful but which may tend
to disparage the defendant. In State v. Draper, 10 Wn.
App. 802, 521 P.2d 53 (1974), the court held that in a
prosecution for delivery of 2 controlled substance, it was
prejudicial error to admit evidence of a perhaps unusual
amount of prescription drugs, lawfully in the defendant's
possession. The error may be prejudicial even though the
judge has instructed the jury to disregard the evidence of
other conduct. State v. Miles, 73 Wn.2d 67, 436 P.2d
198 (1968). These and other decisions are collected and
discussed in Meisenholder § 4 (1975 Supp.)

RULE 405
METHODS OF PROVING CHARACTER

(a) Reputation. In all cases in which evidence of
character or a trait of character of a person is admissi-
ble, proof may be made by testimony as to reputation.
On cross—examination, inquiry is allowable into relevant
specific instances of conduct.

(b) Specific Instances of Conduct. In cases in which
character or a trait of character of a person is an essen-
tial element of a charge, claim, or defense, proof may
also be made of specific instances of his conduct.

Comment 405

For a discussion of the relationship between this rule
and Rule 404, see the comment to Rule 404.

Section (a). This section differs from Federal Rule
405 in that the Washington rule does not permit proof of
character by testimony in the form of an opinion. Previ-
ous Washington law has not permitted the introduction
of opinion testimony to prove a person's character.
Thompson—Cadillac Co. v. Matthews, 173 Wash. 353,
23 P.2d 399 (1933); Johansen v. Pioneer Mining Co., 77
Wash. 421, 137 P. 1019 (1914); 5 R. Meisenholder,
Wash. Prac. § 4 (1965 & Supp.). The drafters of the
Washington rule felt that the policy established by deci-
sional law was preferable to that of the federal rule.

On a practical level, the drafters were convinced that
weaknesses in such opinion testimony cannot be exposed
except with difficulty by cross—examination of the wit-
ness, and that challenges to the witness' answers on
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cross—examination by extrinsic evidence may not be
completely realistic and that it may in effect disguise the
opinion of the witness who testifies to reputation. How-
ever, again on a practical level, it seems preferable to
opinion testimony, because it can much more easily and
clearly be tested by cross—examination of the witness.

References to opinion testimony were similarly deleted
from Rule 608.

Section (b). This section is the same as Federal Rule
405(b) and appears to be consistent with existing Wash-
ington law. See Johansen v. Pioneer Mining Co., 77
Wash. 421, 137 P. 1019 (1914); Meisenholder §§ 2, 4.

In rape cases RCW 9.79.150 defines in detail the ex-
tent to which the victim’s past behavior is admissible and
the procedure for seeking its admission. By the terms of
Rule 402, the statute prevails over inconsistent provi-
sions in Rule 405.

RULE 406
HABIT; ROUTINE PRACTICE

Evidence of the habit of a person or of the routine
practice of an organization, whether corroborated or not
and regardless of the presence of eyewitnesses, is rele-
vant to prove that the conduct of the person or organi-
zation on a particular occasion was in conformity with
the habit or routine practice.

Comment 406

This rule is the same as Federal Rule 406. The rule
recognizes the relevancy of a person's habit or the rou-
tine practice of an organization in proving that conduct
on a particular occasion was in conformity with the
habit or routine practice. Rule 404 states the general
rule that evidence of a person's character or a trait of his
character is not admissible for the purpose of proving
that he acted in conformity therewith on a particular
occasion. Why should habit be treated differently under
Rule 4067 The rationale is that habit describes one's
regular response to a repeated specific situation so that
doing the habitual act becomes semi—automatic. It is the
notion of the invariable regularity that gives habit evi-
dence its probative force. Although the rule does not de-
fine habit, the Advisory Committee Note to Federal
Rule 406 contains a quote from McCormick describing
habitual behavior as "consisting of semi—automatic, al-
most involuntary and invariable specific responses to
fairly specific stimuli.”

It is not clear to what extent the rule changes previous
Washington law. There are cases contrary to the rule,
particularly where the evidence bears on the issue of
negligence. Rossier v. Payne, 125 Wash. 155, 215 P. 366
(1923); State v. Lewis, 37 Wn.2d 540, 255 P.2d 428
(1950). In a recent case arising out of an automobile
accident, the defendant sought to introduce testimony to
the effect that the plaintiff was always a fast driver and
always drove recklessly. The Court of Appeals affirmed
the trial judge's refusal to admit the testimony, saying
that it was irrelevant to the issue of whether the reck-
lessness or speed of the plaintiff was the cause of the
particular accident in issue. Breimon v. General Motors
Corp., 8 Wn. App. 747, 509 P.2d 398 (1973).
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Rule 406, however, appears to clarify Washington law
rather than to significantly change it. Despite the cases
cited above, evidence of habit has been held properly
admitted in a number of cases collected in S R. Meisen-
holder, Wash. Prac. § 6 (1965 & Supp.). Evidence of-
fered under this rule could, of course, still be excluded if
the court determined that the conduct sought to be
shown did not reach the level of habit or routine
practice.

RULE 407
SUBSEQUENT REMEDIAL MEASURES

When, after an event, measures are taken which, if
taken previously, would have made the event less likely
to occur, evidence of the subsequent measures is not ad-
missible to prove negligence or culpable conduct in con-
nection with the event. This rule does not require the
exclusion of evidence of subsequent measures when of-
fered for another purpose, such as proving ownership,
control, or feasibility of precautionary measures, if con-
troverted, or impeachment.

Comment 407

This rule is the same as Federal Rule 407 and is con-
sistent with previous Washington law.

The rule of exclusion has been applied to cvidence in-
troduced on the question of liability. Cochran v.
Harrison Memorial Hosp., 42 Wn.2d 264, 254 P.2d 752
(1953). Washington courts have justified the principle on
the ground that such evidence is irrelevant, Alread v.
Northern Pac. Ry. Co., 93 Wash. 209, 160 P. 429
(1916), and that it is contrary to the policy of encourag-
ing safety measures to admit such evidence. Carter v.
Seattle, 21 Wash. 585, 59 P. 500 (1899).

The rule bars evidence to prove "negligence or culpa-
ble conduct.” It has been held that a virtually identical
California statute is inapplicable to a products liability
case in which the manufacturer is alleged to be strictly
liable for placing a defective product on the market.
Ault v. Int'l Harvester Co., 13 Cal. 3d 113, 117 Cal.
Rptr. 812, 528 P.2d 1148 (1975). But see Smyth v.
Upjohn Co., 529 F.2d 803 (2d Cir. 1975) to the
contrary.

The Washington cases are consistent with the rule in
admitting evidence of subsequent remedial measures for
purposes other than proving liability. The rule cites as
examples proving ownership, control, or feasibility of
precautionary measures, or impeachment. In Washing-
ton, see Hatcher v. Globe Union Mfg. Co., 170 Wash.
494, 16 P.2d 824 (1932), Brown v. Quick Mix Co., 75
Wn.2d 833, 454 P.2d 205 (1969) on feasibility of pre-
cautionary measures; Peterson v. King County, 41
Whn.2d 907, 252 P.2d 797 (1953) on nature of conditions
existing at time of incident; Cochran v. Harrison Me-
morial Hosp., supra, dictum on issue of control of an
instrumentality.

Under Rule 407, the permissible "other purpose”
must be controverted in order to avoid the introduction
of evidence under false pretenses. The evidence must be
relevant as proof upon the actual issues in the case. See
R. Meisenholder, 5 Wash. Prac. § 10 (1965).

Washington State Register, Issue 79-02

RULE 408
COMPROMISE AND OFFERS TO COMPROMISE

- Evidence of (1) furnishing or offering or promising to
furnish, or (2) accepting or offering or promising to ac-
cept a valuable consideration in compromising or at-
tempting to compromise a claim which was disputed as
to either validity or amount, is not admissible to prove
liability for or invalidity of the claim or its amount. Evi-
dence of conduct or statements made in compromise ne-
gotiations is likewise not admissible. This rule does not
require exclusion of any evidence otherwise discoverable
merely because it is presented in the course of compro-
mise negotiations. This rule also does not require exclu-
sion when the evidence is offered for another purpose,
such as proving bias or prejudice of a witness, negating a
contention of undue delay, or proving an effort to ob-
struct a criminal investigation or prosecution.

Comment 408

This rule is the same as Federal Rule 408 and changes
Washington case law only with respect to the admissi-
bility of statements made in compromise negotiations.

The first sentence codifies the common law rule that
evidence of an offer to compromise a claim is inadmissi-
ble to prove liability or lack thereof. It is consistent with
previous Washington law. See Eagle Ins. Co. v.
Albright, 3 Wn. App. 256, 474 P.2d 920 (1970). The
foundation of the rule in Washington, as in the federal
rules, is the policy favoring compromise and settlement
of disputes. Berliner v. Greenberg, 37 Wn.2d 308, 223
P.2d 598 (1950).

The second sentence of the rule changed federal law
by making evidence of conduct or statements made in
compromise negotiations inadmissible. Compare Factor
v. Commissioner, 281 F.2d 100 (9th Cir. 1960). Simi-
larly in Washington, the conduct or statements have
been allowed in evidence as admissions of a party oppo-
nent, Romano Eng'r Corp. v. State, 8 Wn.2d 670, 113
P.2d 670, 113 P.2d 649 (1941), unless the statement of
fact is expressly made without prejudice. Wagner v.
Peshastin Lumber Co., 149 Wash. 328, 270 P. 1032
(1928).

By contrast, Rule 408 makes the evidence inadmissi-
ble and is based on the policy of promoting complete
freedom of communication in compromise negotiations.
Parties are encouraged to make whatever admissions
may lead to a successful compromise without sacrificing
portions of their case in the event such efforts fail. The
rule avoids the generation of controversy over whether a
statement was within or without the area of compromise
negotiations.

The rule also provides that the exclusionary rule ap-
plies only to claims disputed as to validity or amount.

“There has been no previous authority on this issue in
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Washington. R. Meisenholder, 5 Wash. Prac. § 9 (1965
& Supp.).

The third sentence, relating to evidence otherwise dis-
coverable, was added by Congress to the Supreme Court
draft of the federal rules. The sentence clarifies the dual
objective of Rule 408 to encourage compromise and to
prevent immunization of evidence merely because it is
presented in the course of compromise negotiations. 10
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Moore's Federal Practice § 408.06 (1976). A party may
not use Rule 408 as a screen for curtailing the opposing
party's rights to discovery. 2 Weinstein's Evidence §
408[01] (1976). The Senate Report on Rule 408 sug-
gests, for example, that documents disclosed in compro-
mise negotiations are not thereby insulated from
discovery. The Conference Report makes it clear that
this provision applies to factual evidence as well.

The fourth sentence is consistent with previous Wash-
ington law admitting evidence of compromise and offers
of compromise when offered for some purpose other than
liability. Meisenholder § 9. See Matteson v. Ziebarth, 40
Whn.2d 286, 242 P.2d 1025 (1952) (to prove lack of good
faith where good faith in issue); Robinson v. Hill, 60
Wash. 615, 111 P. 871 (1910) (to prove employer—em-
ployee relationship). Settlement agreements may be in-
troduced where breach is the issue, or to show bias or
interest of witnesses. Meisenholder § 9. The word "ne-
gating" is substituted for "negativing,” the word used in
the federal rule. This is only an improvement in style.
No substantive change is intended.

RULE 409

PAYMENT OF MEDICAL AND SIMILAR
EXPENSES

Evidence of furnishing or offering or promising to pay
medical, hospital, or similar expenses occasioned by an
injury is not admissible to prove liability for the injury.

Comment 409
This rule is the same as Federal Rule 409 and is con-
sistent with previous Washington law. Sece Libee v.
Handy, 163 Wash, 410, 1 P.2d 312 (1931). RCW 5.64-
.010 is consistent with the rule and is not superseded.

RULE 410

INADMISSIBILITY OF PLEAS, OFFERS OF
PLEAS,
AND RELATED STATEMENTS

Except as otherwise provided in this rule, evidence of
a plea of guilty, later withdrawn, or a plea of nolo con-
tendere, or of an offer to plead guilty or nolo contendere
to the crime charged or any other crime, or of state-
ments made in connection with, and relevant to, any of
the foregoing pleas or offers, is not admissible in any
civil or criminal proceeding against the person who made
the plea or offer. However, evidence of a statement made
in connection with, and relevant to, a plea of guilty, later
withdrawn, a plea of nolo contendere, or an offer to
plead guilty or nolo contendere to the crime charged or
any other crime, is admissible in a criminal proceeding
for perjury or false statement if the statement was made
by the defendant under oath and in the presence of
counsel. This rule does not govern the admissibility of
evidence of a deferred sentence imposed under RCW
3.66.067 or RCW 9.95.200-.240.
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Comment 410

This rule is substantially the same as Federal Rule
410 and changes previous Washington law in some re-
spects. Prior to Rule 410, offers to compromise criminal
actions have not been privileged against disclosure. State
v. Bixby, 27 Wn.2d 144, 177 P.2d 689 (1947). Rule 410
makes withdrawn guilty pleas, pleas of nolo contendere,
and statements made in connection with offers to com-
promise criminal actions inadmissible even for impeach-
ment, in any proceeding against the person making the
plea or statement. 8 Moore's Federal Practice §
11.08[2]. The only exception is that a statement may be
used in a criminal proceeding for perjury or false state-
ment, and then only if the statement was made by the
defendant under oath and in the presence of counsel. A
third requirement in the federal rule, that the statement
be made on the record, is not included in the proposed
Washington rule. This omission is necessary because the
rules apply in courts, such as district court, where no
formal record of the proceedings is kept.

"Perjury” and "false statement” are used generically
in the rule to refer to crimes of that nature, regardless of
their designations in the criminal code or other applica-
ble statutes.

To admit a withdrawn guilty plea into evidence would
frustrate the purpose of allowing the withdrawal and
would place the accused in a dilemma inconsistent with
the decision to award him a trial. Withdrawn pleas of
guilty have long been inadmissible in federal prosecu-
tions. Kercheval v. United States, 274 U.S. 220 (1927):
Rule 410 conforms to this practice. The provisions mak-
ing offers to compromise inadmissible are designed to
encourage the disposition of criminal cases by
compromise.

The rule similarly makes pleas of nolo contendere in-
admissible. This plea is not recognized in Washington,
and Rule 410 does not create the right to a plea of nolo
contendere. See CrR 4.2(a). The rule would apply only
to a plea in a jurisdiction which permits the plea, en-
tered by a person later involved in proceedings in a
Washington court.

The rule protects from disclosure only statements
"made in connection with, and relevant to" the plea or
offer. The rule should not be interpreted as barring ad-
mission of statements made to police officers during the
early stages of investigation, before an indictment or in-
formation is filed. Weinstein's Evidence § 410[07]
(1975). Nor are statements made as a result of a plea
bargain necessarily inadmissible. In Hutto v. Ross, 429
U.S. 28, 97 S. Ct. 202, 50 L. Ed. 2d 194 (1976), the
defendant had entered into a plea bargain. Two weeks
later he confessed to the crime charged. He subsequently
withdrew from the bargain and demanded a trial. The
Court held the confession admissible, so long as it was
voluntary and the defendant knew he could have en-
forced the bargain whether he confessed or not.

Similarly, the rule probably does not bar the admis-
sion of evidence derived as a result of a statement which
is inadmissible under Rule 410. Suppose that the de-
fendant accepts the prosecutor's offer to accept a guilty
plea to a lesser offense if the defendant discloses the lo-
cation of stolen property. The property is retrieved. The
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defendant later withdraws the plea and demands a trial.
Although no cases directly in point have been found,
Rule 410 would not appear to bar the use of the proper-
ty at trial as evidence of the defendant's guilt.

A final sentence was added to the federal rule to pro-
vide that the rule does not govern the admission or ex-
clusion of evidence of a deferred sentence. That
determination is made by reference to the statutes cited
in the rule, the decisions construing them, and in some
instances, constitutional principles. See also 5 R.
Meisenholder, Wash. Prac.. Evidence §§ 9, 300, 421,
and 423.

RULE 411
LIABILITY INSURANCE

Evidence that a person was or was not insured against
liability is not admissible upon the issue whether he act-
ed negligently or otherwise wrongfully. This rule does
not require the exclusion of cvidence of insurance
against liability when offered for another purpose, such
as proof of agency, ownership, or control, or bias or
prejudice of a witness.

Comment 411

This rule is the same as Federal Rule 411 and is con-
sistent with previous Washington law.

The rule is broadly drafted to include contributory
and comparative negligence or other fault of the plaintiff
as well as fault of a defendant. Like Rules 407 and 408,
‘Rule 411 allows the cvidence if offered for a purpose
other than determining fault, such as proof of agency,
ownership, or control, or bias or prejudice of a witness.

"It is undoubtedly the general rule in this state, in
personal injury cases, that the fact that the defendant
carries liability insurance is entirely immaterial on the
main issue of liability . . ." Williams v. Hofer, 30
Wn.2d 253, 191 P.2d 306 (1948).

Existing Washington law is consistent with the rule in
admitting evidence of liability insurance for purposes
other than a determination of liability. Sece Robinson v.
Hill, 60 Wash. 615, 11 P. 871 (1910), on issuc of agen-
cy; Jerdal v. Sinclair, 54 Wn.2d 565, 342 P.2d 585
(1959) on issue of ownership of automobile; Moy Quon
v. M. Furaya Co., 81 Wash. 526, 143 P. 99 (1914), on
issue of bias or prejudice of witness.

With respect to the plaintiff's insurance coverage, it
seems probable that the fact that plaintiff is so covered
is inadmissible. 5 R. Meisenholder, Wash. Prac. § 8
(1965 & Supp.), citing Rich v. Campbell, 164 Wash.
393, 2 P.2d 886 (1931). This is in accord with the rule,
as is the prohibition against defendant's introduction of
evidence that he does not have liability insurance. King
v. Starr, 43 Wn.2d 115, 260 P.2d 351 (1953).

The rule does not affect the view that if the mention
of insurance is inadvertent and it appears that neither
the attorney nor the witness deliberately raised the sub-
ject, a mistrial will not be granted. See, e.g., Williams v.
Hofer, 30 Wn.2d 253, 191 P.2d 306 (1948). The refer-
ence to insurance may, on motion, be stricken and the
jury instructed to disregard it. Meisenholder § 8.
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ARTICLE V
PRIVILEGES
RULE 501
GENERAL RULE
[RESERVED]

Comment 501

Rule 501, which in the federal rules relates to privi-
leged communications, is deleted. The practical effect of
Federal Rule 501 is that (1) the federal law of privilege
applies in federal criminal cases; (2) the federal law of
privilege applies to civil actions unless state law supplies
the rule of decision for a claim or defense, or for an ele-
ment of a claim or defense; and (3) the state law of
privilege applies when state law also supplies the rule of
decision (e.g., diversity cases). The rule is addressed to
choice—of—law problems unique to the federal courts and
has no utility at the state level.

Much of the law of privileged communications in
Washington is statutory. Although the statutes lack the
detail codified in certain other jurisdictions, many details
can be determined by reference to decisional law. These
statutes and decisions interpreting them remain the law
under the Washington Rules of Evidence. The drafters
of the Washington rules felt that privileges are estab-
lished in order to protect a specific relationship or inter-
est as a matter of public policy. Evidentiary privileges
pertaining to confidential communications foster inter-
ests or relationships determined to be of sufficient social
importance that nondisclosure of the communication is
considered an acceptable cost even though consideration
of the testimony would aid in the determination of the
truth in the course of litigation. The legislature is
equipped to make the policy determinations underlying
the creation of evidentiary privileges. Thus, privileges
are ordinarily more appropriately created by statute
than by procedural rule.

As to the law of privileged communications in Wash-
ington, see 5 R. Meisenholder, Wash. Prac.: Evidence,
ch. 9-13 (1965 & Supp.), and the following:
Attorney—client: RCW 5.60.060(2)

Governmental information: RCW 5.60.060(5), 43.43-
710, 46.52.030, 46.52.080, 46.52.120

Grand jury proceedings: RCW 10.27.090

Husband-wife: RCW 5.60.060(1), 26.20,071, 26.21.170

Identity of informer: CrR 4.7(f)(2)

Optometrist—patient: RCW 18.53.200

Physician—patient: RCW 5.60.060(4), 10.48.010, 26.44-
.060, 69.50.403, 69.54.070, 71.05.250

Priest—penitent: RCW 5.60.060(3)

Psychologist—lient: RCW 18.83.110

ARTICLE VI
WITNESSES
RULE 601
GENERAL RULE OF COMPETENCY

Every person is competent to be a witness except as
otherwise provided by statute or by court rule.
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Comment 601

This rule differs significantly from Federal Rule 601.
The federal rule eliminates all grounds of incompetency
not specifically rccognized in the succceding rules in Ar-
ticle V1. Included among the grounds abolished are reli-
gious belief, conviction of a crime, and interest in the
litigation. No mental or moral qualifications are spcci-
fied. The drafters of the Washington rules felt that the
subjects covered in Article VI are, in many cases, ade-
quately covered by existing statutes and rules which
have become familiar to the members of the bench and
bar. Accordingly, Rule 601 defers to other statutes and
rules defining grounds for incompetence. The grounds
for incompetence defined in Article VI supplement those
found in existing statutes and rules.

Civil Cases. Washington statutory law is more re-
strictive than the federal rules. The basic statutory pro-
vision on competence is RCW 5.60.020: "Every person
of sound mind, suitable age and discretion, except as
hereinafter provided, may be a witness in any action, or
proceeding." This statute is supplemented by RCW
5.60.050 which specifics those who are incompetent to
testify: "those who are of unsound mind, or intoxicated
at the time of their production for examination and chil-
dren under ten years of age, who appear incapable of
receiving just impressions of the facts, respecting which
they are examined, or of rclating them truly.”

The statutory provisions requiring that a witness be of
sound mind have been interpreted as being a codification
of the common-law rule as to mental capacity. A person
will be held competent to testify if he understands the
nature of an oath and is capable of giving a correct ac-
count of what he has scen and heard. State v. Morrison,
43 Wn.2d 23, 259 P.2d 1105 (1953).

The trial judge has wide discretion in determining the
competency of a child as a witness. There is a presump-
tion that a child over ten years of age is competent to
testify. For children under ten years of age the test is
fairly explicit. "Where it appcars that a child has suffi-
cient intelligence to reccive just impressions concerning
which he is to testify, has sufficicnt capacity to relate
them correctly and has reccived sufficicnt instructions to
appreciate the nature and obligations of his age." Staf-
ford, The Child as a Witness, 37 Wash. L. Rev. 303
(1962). It is often appropriatc to dctermine the compe-
tency of a child in the absence of the jury. This proce-
dure is authorized by Rule 104(c).

The competency of a person who has been convicted
of a crime is the subject of several codified rules. The
original Washington statute, RCW 5.60.040, provided
that, "any person who shall have been convicted of the
crime of perjury shall not be a competent witness in any
case, unless such conviction shall have been reversed, or
unless he shall have received a pardon.” A later statute,
RCW 10.52.030, provided that, "every person convicted
of a crime shall be a compctent witness in any civil or
criminal proceeding." This later statute contained no
exception for those convicted of perjury. Mullin v.
Builders Dev. & Fin. Scrv., Inc., 62 Wn.2d 202, 318
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P.2d 970 (1963) held that RCW 10.52.030 applied only
to criminal cases, while RCW 5.60.040 applied only to
civil cases. Thus, the Washington law appears to be that
prior conviction of a crime does not make a witness in-
competent to testify except, in a civil case, for a prior
conviction of perjury.

Interest was abolished as a ground for disqualification
by RCW 5.60.030, but that statute does contain an
exception to that rule in the form of a dead man statute.

As to religious beliefs, see the comment to Rule 610.

Criminal Cases in Superior Court. Competency of
witnesses in superior court criminal cases is governed by
CrR 6.12. The language of the rule is quite broad. By its
terms, interest is abolished as a basis for incompetency.
As to age, the rule eliminates the ten—year—old standard
and applies the test of competency to children generally.

By implication, the rule abolishes other bases of in-
competency. Among those are conviction of crime and
religious belief. The rule parallels the law in civil cases
by retaining unsound mind and intoxication as grounds
for a finding of incompetency.

The Supreme Court has not determined by written
opinion whether the statutory grounds for incompetency
apply in criminal cases after the adoption of CrR 6.12,
and the issue appears to be debatable. See R. Meisen-
holder, 5 Wash. Prac. §§ 164, 165 (1975 Supp.). The
drafters of the rules of evidence recommended that the
law be clarified by incorporating the rules of evidence by
reference into CrR 6.12(a). Because the rules of evi-
dence incorporate the statutory grounds for incompeten-
cy, the statutes would also become clearly applicable to
criminal cases.

RULE 602
LACK OF PERSONAL KNOWLEDGE

A witness may not testify to a matter unless evidence
is introduced sufficient to support a finding that he has
personal knowledge of the matter. Evidence to prove
personal knowledge may, but need not, consist of the
testimony of the witness himself. This rule is subject to
the provisions of Rule 703, relating to opinion testimony
by expert witnesses.

Comment 602

This rule is the same as Federal Rule 602 and is con-
sistent with previous Washington law. The required per-
sonal knowledge need not be absolute. Testimony has
been held competent although qualified by the following
expressions: "according to his best impression”, "to the
best of his judgment and belief", "to the best of your
knowledge", that the witness "thought” thus and so, to
"your best recollection”, in the "best judgment” of the
witness, and "it is my belief". These qualifications were
expressed in the question or the answer and were appar-
ently interpreted as qualifications upon memory, obser-
vation, perception, or the reliance of the witness upon his
memory or observation. 5 R. Meiscnholder, Wash. Prac.
§ 331 (1965 & Supp.).
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RULE 603
OATH OR AFFIRMATION

Before testifying, every witness shall be required to
declare that he will testify truthfully, by oath or affir-
mation administered in a form calculated to awaken his
conscience and impress his mind with his duty to do so.

Comment 603

This rule is the same as Federal Rule 603 and is sub-
stantially in accord with previous Washington law. The
statutes relating to oaths, RCW 5.28.010 through
5.28,060, provide that different forms of the oath may be
used as required by the special circumstances of the wit-
ness. The statutes are consistent with the rule and are
not superseded. The use of an affirmation may be sub-
stituted for an oath if the witness so desires. While the
form of the oath or affirmation may be varied, it has
been held that some form of swearing in the witnesses is

required. In re Ross, 45 Wn.2d 654, 277 P.2d 335
(1954).
RULE 604
INTERPRETERS

An interpreter is subject to the provisions of these
rules relating to qualification as an expert and the ad-
ministration of an oath or affirmation that he will make
a true translation.

Comment 604

This rule is the same as Federal Rule 604. Statutory
law provides for interpreters for persons of impaired
speech or hearing involved in legal proceedings. RCW
2.42.010 through 2.42.050. It speaks of a "qualified in-
terpreter” as "one who is able readily to translate spoken
English to and for impaired persons and to translate
statements of impaired persons into spoken English."
RCW 2.42.020(2). The interpreter is required to take an
oath that he will make a true interpretation to the per-
son being examined of all the proceedings in a language
which that person understands, and that he will repeat
the statements of such person to the court or other
agency conducting the proceedings, in the English lan-
guage, to the best of his skill and judgment. RCW 2.42-
.050. Although the statute is more detailed than the
rule, it in no way conflicts with the rule and is not
superseded.

RULE 605
COMPETENCY OF JUDGE AS WITNESS

The judge presiding at the trial may not testify in that
trial as a witness. No objection need be made in order to
preserve the point.

Comment 605
This rule is the same as Federal Rule 605 and is con-
sistent with previous Washington law. Maitland v.
Zanga, 14 Wash. 92, 44 P. 117 (1896). The rule is ab-
solute; there are no limitations or qualifications.
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The rule provides for automatic objection. This saves
counsel from the predicament of choosing between re-
maining silent and thereby waiving objection, or object-
ing, which is apt to be considered an offensive attack on
the judge's integrity.

The rule does not prevent the judge from testifying in
collateral proceedings as to what occurred in an earlier
trial. A judge is barred from testifying only at a trial
over which he is presiding.

RULE 606
COMPETENCY OF JUROR AS WITNESS

A member of the jury may not testify as a witness
before that jury in the trial of the case in which he is
sitting as a juror. If he is called so to testify, the oppos-
ing party shall be afforded an opportunity to Ob_]CCl out
of the presence of the jury.

Comment 606

This rule is the same as paragraph (a) of Federal
Rule 606. Paragraph (b), Inquiry into validity of verdict
or indictment, is omitted.

This rule is contrary to RCW 5.60.010, which pro-
vides that a juror who is otherwise competent may testi-
fyv at trial. Although Rule 601 defers generally to
statutes, it only defers to statutes which make a person
incompetent to testify. It leaves open the possibility for
subsequent court rules establishing other grounds for in-
competency. Thus, Rule 606(a) prevails over, and su-
persedes, RCW 5.60.010.

Paragraph (b) of Federal Rule 606 concerns the ex-
tent to which testimony, affidavits, or statements of ju-
rors may be received for the purpose of invalidating or
supporting a verdict or indictment. Previous Washington
law has defined the extent to which jurors' testimony
and affidavits are admissible in terms of their being in-
admissible if the evidence "inheres in the verdict." For a
more complete discussion of this doctrine, see L. Orland,
2 Wash. Prac. § 294 (3d ed. 1972). Federal Rule 606(b)
is omitted in deference to existing Washington law.

RULE 607
WHO MAY IMPEACH

The credibility of a witness may be attacked by any
party, including the party calling him.

Comment 607

This rule is the same as Federal Rule 607 and reverses
the traditional common-law rule against impeaching
one's own witness. The common-law rule has been the
subject of much criticism in that it is based on false
premises. A party does not vouch for the credibility of
witnesses because a party rarely has free choice in se-
lecting them. Denial of the right to impeach would leave
the party at the mercy of the witness as well as of the
adversary. See Advisory Committee Note, Federal Rule
607.

There is precedent for permitting impeachment of
one's own witness. Rule 32(a)(1) of the Federal Rules of
Civil Procedure allows any party to impeach a witnes:
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by means of a deposition, and Rule 43(b) has allowed
the calling and impeachment of an adverse party or of a
person identified with an adverse party. Similar provi-
sions are found in the corresponding civil rules in Wash-
ington.

Prior Washington law has allowed a party to impeach
the party's own witness but only if the party was "taken
by surprise by reason of affirmative testimony prejudicial
to the interests of the party calling the witness.” State v.
Thomas, 1 Wn.2d 298, 95 P.2d 1036 (1939). The two-
part test required both the showing of surprise and testi-
mony prejudicial to the party's interests. The require-
ment of prejudice was not met when the witness merely
failed to testify as favorably as expected. Cole v.
McGhie, 59 Wn.2d 436, 361 P.2d 938 (1961). Cf. State
v. Calhoun, 13 Wn. App. 644, 536 P.2d 668 (1975).

RULE 608

EVIDENCE OF CHARACTER AND CONDUCT
OF WITNESS

(a) Reputation Evidence of Character. The credibility
of a witness may be attacked or supported by evidence in
the form of reputation, but subject to the limitations:
(1) the evidence may refer only to character for truth-
fulness or untruthfulness, and (2) evidence of truthful
character is admissible only after the character of the
witness for truthfulness has been attacked by reputation
evidence or otherwise.

(b) Specific Instances of Conduct. Specific instances
of the conduct of a witness, for the purpose of attacking
or supporting his credibility, other than conviction of
crime as provided in Rule 609, may not be proved by
extrinsic evidence. They may, however, in the discretion
of the court, if probative of truthfulness or untruthful-
ness, be inquired into on cross—examination of the wit-
ness (1) concerning his character for truthfulness or
untruthfulness, or (2) concerning the character for
truthfulness or untruthfulness of another witness as to
which character the witness being cross—examined has
testified.

Comment 608

Section (a). This rule differs from Federal Rule 608 in
that it does not authorize the introduction of evidence of
character in the form of an opinion. The rule thus par-
allels the approach taken in Rule 405. The rule restricts
the use of character evidence for impeachment to evi-
dence of the witness' reputation for truthfulness, in ac-
cordance with existing Washington law. Scc Statc v.
Swenson, 62 Wn.2d 259, 382 P.2d 614 (1963). The
proper procedure for introducing evidence of character is
described in 5 R. Meisenholder, Wash. Prac. § 301
(1965 & Supp.). The drafters of the Washington rulc
felt that impeachment by usc of opinion is too prejudi-
cial and on a practical level is not casily subject to test-
ing by cross—examination or contradiction.

By statute, a rape victim's reputation concerning sex-
ual matters is inadmissible in proceedings against the
accused. RCW 9.79.150. The statute is consistent with
the rule and is not superseded.
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Section (b). This section is the same as Federal Rule
608(b) and gives the court discretion to allow inquiry on
cross :Xxamination into specific instances of conduct
bearing upon the credibility of the witness. The effect of
Rule 608(b) upon existing Washington law is not entire-
ly clear. Although there is not total consistency in the
Washington case law, the general rule appears to be that
acts of misconduct not the subject of a prior conviction
have not been admissible for impeachment purposes.
"[A] witness may not be impeached by showing specific
acts of misconduct. This is true whether the impeach-
ment is attempted by means of extrinsic evidence or
cross—examination." State v. Emmanuel, 42 Wn.2d 1,
253 P.2d 761 (1950). There are some cases written in
terms of a discretionary power in the judge to admit ev-
idence of acts of misconduct, but these appear to be
early cases and probably do not represent the current
rule. Meisenholder § 301. Prior to the adoption of RCW
9.79.150, in prosecutions involving sexual matters, the
judge had the discretionary power to permit the prose-
cuting witness to be questioned about acts of unchastity.
State v. Linton, 36 Wn.2d 67, 216 P.2d 761 (1950). The
statute removes the judge's discretion by making sexual
conduct inadmissible on the issue of credibility. The
drafters of the Washington rules felt that the rule, re-
stricted as it is to matters probative of truthfulness or
untruthfulness, clarified the law and reflected a sound
policy.

A third, unlettered paragraph appears in Federal Rule
608. That paragraph provides:

The giving of testimony, whether by an accused or
by any other witness, does not operate as a waiver of
his privilege against self-incrimination when exam-
ined with respect to matters which relate only to
credibility.

This paragraph was omitted from the Washington rule,
not because of any fundamecntal disagreement with the
policy expressed, but because the drafters felt that the
subject was more appropriately left to developing princi-
ples of constitutional law.

RULE 609

IMPEACHMENT BY EVIDENCE OF
CONVICTION ‘
OF CRIME

(a) General Rule. For the purpose of attacking the
credibility of a witness, evidence that he has been con-
victed of a crime shall be admitted if elicited from him
or established by public record during cross—examination
but only if the crime (1) was punishable by death or
imprisonment in excess of | year under the law under
which he was convicted, and the court determines that
the probative value of admitting this evidence outweighs
its prejudicial effect to the defendant, or (2) involved
dishonesty or false statement, regardless of the
punishment.

(b) Time Limit. Evidence of a conviction under this
rule is not admissible if a period of more than 10 years
has clapsed since the date of the conviction or of the re-
lease of the witness from the confinement imposed for
that conviction, whichever is the later date, unless the
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court determines, in the interests of justice, that the
probative value of the conviction supported by specific
facts and circumstances substantially outweighs its prej-
udicial effect. However, evidence of a conviction more
than 10 years old as calculated herein, is not admissible
unless the proponent gives to the adverse party sufficient
advance written notice of intent to use such evidence to
provide the adverse party with a fair opportunity to con-
test the use of such evidence.

(c) Effect of Pardon, Annulment, or Certificate of
Rehabilitation. Evidence of a conviction is not admissi-
ble under this rule if (1) the conviction has been the
subject of a pardon, annulment, certificate of rehabilita-
tion, or other equivalent procedure based on a finding of
the rehabilitation of the person convicted, and that per-
son has not been convicted of a subsequent crime which
was punishable by death or imprisonment in excess of 1
year, or (2) the conviction has been the subject of a
pardon, annulment, or other cquivalent procedure based
on a finding of innocence.

(d) Juvenile Adjudications. Evidence of juvenile ad-
judications is generally not admissible under this rule.
The court may, however, in a criminal case allow evi-
dence of a finding of guilt in a juvenile offense proceed-
ing of a witness other than the accused if conviction of
the offense would be admissible to attack the credibility
of an adult and the court is satisfied that admission in
evidence is necessary for a fair determination of the is-
sue of guilt or innocence.

(e) Pendency of Appeal. The pendency of an appeal
therefrom does not render evidence of a conviction inad-
missible. Evidence of the pendency of an appeal is
admissible. '

Comment 609

This rule is substantially the same¢ as Federal Rule
609 and is more restrictive than previous Washington
law.

Two Washington statutes provide that the credibility
of a witness may be attacked by evidence that the wit-
ness had been previously convicted of a crime. RCW
5.60.040; 10.52.030. The statutes, and some limitations
developed by dccisional law, are discussed in 5 R.
Meisenholder, Wash. Prac. § 300 (1965 & Supp.). The
Washington Supreme Court has recently expressed some
concern about the constitutionality of the statutes, but it
has not invalidated them. State v. Murray, 86 Wn.2d
165, 543 P.2d 332 (1975) (Roscllini, J., concurring);
State v. Hultenschmidt, 87 Wn.2d 212, 550 P.2d 115
(1976). Justice Rosellini, concurring in State v. Murray,
above, obscrved that, "Thesc statutes, relating as they do
to the judicial process, may be superseded by rule of
court.” 86 Wn.2d at 170. Rulc 609 offers a balance be-
tween the right of the accusced to testify frecly in his own
behalf and the dcsirability of allowing the Statc to at-
tack the credibility of the accused who chooses to testify.
The two statutes in point arc superscded.

Section (a). This paragraph narrows the scope of con-
victions which may be used to impeach the accused in a
criminal case. RCW 10.52.030, which is superscded by
the rule, did not contain the restrictions expressed in
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section (a). This portion of the rule will not cause a dif-
ferent result in most civil cases because misdemeanor
convictions were not ordinarily admissible for impeach-
ment in civil cases under prior law, and they remain ex-
cluded by the 1-year limitation defined by the rule. See
Willey v. Hilltop Associates, 13 Wn. App. 336, 535 P.2d
850 (1975); RCW 9A.04.040.

Section (b). This section narrows the scope of convic-
tions which may be used for impeachment. No time
limit was found in previous Washington law. See State
v. Robinson, 75 Wn.2d 230, 450 P.2d 180 (1969).

Section (c). This section supersedes prior Washington
law holding that a pardon has no effect upon the admis-
sibility of a conviction for impeachment. See State v.
Serfling, 131 Wash. 605, 230 P. 847 (1924); State v.
Knott, 6 Wn. App. 436, 493 P.2d 1027 (1972).

Section (d). This section gives somewhat more discre-
tion to the trial judge than prior Washington law hold-
ing juvenile adjudications inadmissible for impeachment.
See State v. Temple, 5 Wn. App. 1, 485 P.2d 93 (1971).
The federal term, "juvenile adjudication,” is changed in
the text of the rule to "finding of guilt in a juvenile of-
fense proceeding." This change conforms to the Wash-
ington Juvenile Court Act and makes it clear that
adjudications of dependency remain inadmissible.

Section (e). The first sentence of this section is con-
sistent with prior Washington law. State v. Robbins, 37
Wn.2d 492, 224 P.2d 1076 (1950). There appears to be
no prior law directly bearing upon the second sentence.

In some situations a party may wish to use evidence of
a prior conviction as substantive evidence of a fact al-
leged in subsequent litigation. Rule 609 would not apply
because it relates only to impeachment by evidence of a
conviction. Criminal convictions as substantive evidence
are governed by Rule 803(a)(22).

RULE 610
RELIGIOUS BELIEFS OR OPINIONS

Evidence of the beliefs or opinions of a witness on
matters of religion is not admissible for the purpose of
showing that by reason of their nature his credibility is
impaired or enhanced.

Comment 610
Although the rule is the same as Federal Rule 610, it
is not intended to reflect any departure from a similar
provision in thc Washington Constitution. Const. art. 1,
§ 11 (Amendment 34).

RULE 611

MODE AND ORDER OF INTERROGATION
AND PRESENTATION

(a) Control by Court. The court shall cxercise reason-
ablc control over the mode and order of interrogating
witnesscs and presenting evidence so as to (1) make the
interrogation and presentation effective for the ascer-
tainment of the truth, (2) avoid ncedless consumption of
time, and (3) protect witnesses from harassment or un-
duc embarrassment.
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(b) Scope of Cross—Examination. Cross—examination
should be limited to the subject matter of the direct ex-
amination and matters zfecting the credibility of the
witness. The court may, in the exercise of discretion,
permit inquiry into additional matters as if on direct
examination.

(c) Leading Questions. Leading questions should not
be used on the direct examination of a witness except as
may be necessary to develop his testimony. Ordinarily
leading questions should be permitted on cross—exami-
nation. When a party calls a hostile witness, an adverse
party, or a witness identified with an adverse party, in-
terrogation may be by leading questions.

Comment 611

This rule is the same as Federal Rule 611. Although
the rule is primarily one of discretion, it is not intended
to broaden the discretion permitted under previous law.
As to the scope of cross-cxamination, see State v.
Robideau, 70 Wn.2d 994, 425 P.2d 880 (1967). As to
leading questions, see State v. Scott, 20 Wn.2d 696, 149
P.2d 152 (1944).

RULE 612
WRITING USED TO REFRESH MEMORY

If a witness uses a writing to refresh his memory for
the purpose of testifying, either:
(1) while testifying, or
(2) before testifying, if the court in its discretion
determines it is necessary in the interests of justice,
an adverse party is entitled to have the writing produced
at the hearing, to inspect it, to cross—examine thc wit-
ness thereon, and to introduce in evidence those portions
which relate to the testimony of the witness. If it is
claimed that the writing contains matters not related to
the subject matter of the testimony, the court shall ex-
amine the writing in camera, excise any portions not so
related, and order delivery of the remainder to the party
entitled thereto. Any portion withheld over objections
shall be preserved and made available to the appellate
court in the event of an appeal. If a writing is not pro-
duced or delivered pursuant to order under this rule, the
court shall make any order justice requires.

Comment 612

This rule is substantially the same as Fedcral Rule
612. An introductory reference in the federal rule to the
Jencks Act, 18 U.S.C. § 3500, is omitted from the
Washington version becausc the statute would normally
be inapplicable in state court. Also omitted from the
Washington version is a clause at the end of the federal
rule, providing: "except that in criminal cases when the
prosecution elects not to comply, the order shall be one
striking the testimony or, if the court in its discretion
determines that the interests of justice so require, de-
claring a mistrial.” Although this provision appears to be
a restriction on the federal court's discretion, the Advi-
sory Committee's notc to Federal Rule 612 indicates
that the provision is included only to parallel the Jencks
Act, and that other alternatives such as contempt or dis-
missal remain available under the Federal Rules of
Criminal Procedure. The drafters of the Washington
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rule felt that this approach was unduly confusing and
that the clause could be eliminated without compromis-
ing th- substance of the rule.

Under previous Washington law, there has been a
distinction between memoranda used to refresh memory
hefore trial and those used during the appearance of the
itness in court. Under State v. Little, 57 Wn.2d 516,
358 P.2d 120 (1961), memoranda used in court are
clearly subject to a right of inspection by opposing
counsel, but there has been no similar right to inspect
memoranda used to refresh memory before trial. State v.
Paschall, 182 Wash. 304, 47 P.2d 15 (1935). The rule
changes previous law to the extent that it gives the court
discretion to permit inspection of memoranda used be-
fore trial.

RULE 613
PRIOR STATEMENTS OF WITNESSES

(a) Examining Witness Concerning Prior Statement.
In the examination of a witness concerning a prior
statement made by him, whether written or not, the
court may require that the statement be shown or its
contents disclosed to him at that time, and on request
the same shall. be shown or disclosed to opposing
counsel.

(b) Extrinsic Evidence of Prior Inconsistent Statement
of Witness. Extrinsic evidence of a prior inconsistent
statement by a witness is not admissible unless the wit-
ness is afforded an opportunity to explain or deny the
same and the opposite party is afforded an opportunity
to interrogate him thereon, or the interests of justice
otherwise require. This provision does not apply to ad-
missions of a party—-opponent as defined in Rule
801(d)(2).

Comment 613

This rule is a modification of Federal Rule 613 and
conforms substantially to previous Washington law.

Paragraph (a) of the federal rule abolishes the old
English requirement that a witness be shown a prior
written statement before opposing counsel can cross—
examine the witness about the statement. Similarly, the
federal rule provides that the contents of a prior oral
statement need not be disclosed to the witness before
cross—examination.

In Washington, previous decisional law is not entirely
clear but appears to be closer to the common-law view.
With reference to the prior oral statements, counsel
must ask foundation questions which substantially repeat
the prior inconsistent statement and direct the attention
of the witness to the circumstances under which he pur-
portedly made the statement. With reference to prior
written statements, similar foundation questions are re-
quired, but therc appears to be no decisional law requir-
ing thc written statement to actually be shown to the
witness before cross—examination. 5 R. Meisenholder,
Wash. Prac.: Evidence § 296 (1965 & Supp.).

The Advisory Committee's note to Federal Rule 613
indicates that the federal drafters considered the com-
mon-law rule to be a "uscless impediment to cross—ex-
amination." The drafters of the proposed Washington
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rule agreed to the extent that the common-law require-
ment can be a useless impediment under some circum-
stances. The drafters felt, however, that the court should
be given some measure of discretion to require that the
prior statement be disclosed if it would be manifestly
unfair to begin cross—examining the witness before dis-
closing the statement. Accordingly, section (a) of the
rule provides that the court "may require” that the prior
statement be shown or its contents disclosed to the wit-
ness before cross—examination.

Both the federal rule and the Washington rule also
provide that the prior statement must, on request, be
shown or disclosed to the lawyer who originally called
the witness. This provision, which is consistent with pre-
vious law, protects against unwarranted insinuations that
a statement was made when in fact it was not. It also
serves to prepare counsel for an effort to rehabilitate the
witness on redirect examination. Butcher v. Seattle, 142
Wash. 588, 253 P. 1082 (1927).

Section (b) is the same as Federal Rule 613(b) and
provides that extrinsic evidence of a prior inconsistent
statement is not admissible unless the witness is given an
opportunity to explain or deny the statement. Previous
Washington law is in accord. Meisenholder § 296. The
rule affords a measure of discretion in "the interests of
justice" to allow for unusual circumstances such as a
witness becoming unavailable by the time a prior incon-
sistent statement is discovered.

There are prior Washington decisions to the effect
that if the witness responds to foundation questions by
admitting making the prior inconsistent statement, then
extrinsic evidence of the statement is inadmissible. It is
felt that the additional extrinsic cvidence would usually
be of little value and would be a waste of time. Meisen-
holder § 296. Although Rule 613 does not expressly bar
the admission of extrinsic evidence under these circum-
stances, Rule 403 gives the court broad discretion to ex-
clude evidence on the grounds that it would cause undue
delay, be a waste of time, or that it is a needless presen-
tation of cumulative evidence.

It should be remembered that Rule 613 relates to the
admission of evidence for impeachment rather than as
substantive evidence. Section (b) of Rule 613 expressly
disclaims any application to admissions of a party—op-
ponent as defined in Rule 801(d)(2). The admissibility
of hearsay statements as substantive evidence .is gov-
erned by the rules in Article VIIIL.

RULE 614

CALLING AND INTERROGATION OF
WITNESSES
BY COURT

(a) Calling by Court. The court may, on its own mo-
tion where necessary in the interests of justice or on mo-
tion.of a party, call witnesses, and all parties are entitled
to cross—examine witnesses thus called.

(b) Interrogation by Court. The court may interrogate
witnesses, whether called by itself or by a party; provid-
ed, however, that in trials before a jury, the court's
questioning must be cautiously guarded so as not to
constitute a comment on the cvidence.
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(c) Objections. Objections to the calling of witnesses
by the court or to interrogation by it may be made at the
time or at the next available opportunity when the jury
is not present.

Comment 614

Sections (a) and (b) are modifications of Federal Rule
614. Section (c) is the same as Federal Rule 614(c). As
modified, the rule is consistent with previous Washington
law.

Section (a). There is dictum to the effect that a trial
judge may call witnesses in Washington. Ramsey v.
Mading, 36 Wn.2d 303, 217 P.2d 1041 (1950). The
phrase "where necessary in the interests of justice™ has
been added to the language of the federal rule to insure
against unlimited, unreviewable discretion. If the court
intends to call a witness, the judge, in fairness, should
confer with counsel before calling the witness, and the
conference should be on the record.

The federal rule provides that the court may also call
a witness "at the suggestion of a party." The Washing-
ton rule substitutes the phrase "on motion of a party."
The drafters of the Washington rule felt that the word
"suggestion" was ambiguous and that "motion" was
more precise in terms of established practice under the
civil and criminal ru'es. .

Section (b). A trial judge in Washington may ques-
tion a witness so long as the questions do not violate the
constitutional prohibition against a judge commenting
on the evidence. Const. art. 4, § 16; State v. Brown, 31
Wn.2d 475, 197 P.2d 590 (1948); 5 R. Meisenholder,
Wash. Prac. § 269 (1965 & Supp.). A proviso to this
effect has been added to Federal Rule 614.

Section (c). Counsel may object to the judge's ques-
tions on the basis of any of the rules of evidence. This
section is designed to relieve counsel of the embarrass-
ment of objecting to the judge's questions in front of the
jury. The objection is not automatic, however, as it is
under Rule 605.

RULE 615
EXCLUSION OF WITNESSES ~

At the request of a party the court may order wit-
nesses excluded so that they cannot hear the testimony
of other witnesses, and it may make the order of its own
motion. This rule does not authorize exclusion of (1) a
party who is a natural person, or (2) an officer or em-
ployee of a party which is not a natural person designat-
ed as its representative by its attorney, or (3) a person
whose presence is shown by a party to be reasonably
necessary to the presentation of his cause.

Comment 615

This rule differs from Federal Rule 615 in that the
word "may" has been substituted for "shall" in the first
sentence, and the words "reasonably necessary” have
been substituted for "essential” in the last sentence. The
word "may" preserves the discretionary nature of the
rule under previous Washington law. State v. Adams, 76
Wn.2d 650, 485 P.2d 558 (1969). The drafters of the
Washington rule felt that the federal rule's use of the
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word "essential” in subdivision (3) established an inor-
dinately strict test which could force an unjustified re-
versal on appeal. The test of "reasonably necessary”
offers more flexibility.

The rule modifies previous Washington law in that it
delineates certain witnesses who may not be excluded.
Under previous law, the judge was given more discretion
in this regard. State v. Weaver, 60 Wn.2d 87, 371 P.2d
1006 (1962).

ARTICLE VIl
OPINIONS AND EXPERT TESTIMONY
RULE 701
OPINION TESTIMONY BY LAY WITNESSES

If the witness is not testifying as an expert, his testi-
mony in the form of opinions or inferences is limited to
those opinions or inferences which are (a) rationally
based on the perception of the witness and (b) helpful to
a clear understanding of his testimony or the determina-
tion of a fact in issue.

Comment 701

This rule is the same as Federal Rule 701. It is essen-
tially a rule of discretion and differs from previous law
more in form than substance. The rule requires the trial
judge, on the basis of the posture of the particular case,
to decide whether concreteness, abstraction or a combi-
nation of both will be most effective in enabling the jury
to ascertain the truth and reach a just result. In applying
the rule, it should be kept in mind that its purpose is to
eliminate time—consuming quibbles over objections that
would not affect the outcome regardless of how they
were decided. The emphasis belongs on what the witness
knows and not on how he is expressing himself. Wein-
stein's Evidence § 701[02] (1975).

In several recent cases the Washington Supreme
Court has cited Section 401 of the Model Code of Evi-
dence as controlling the admission of a lay opinion testi-
mony in Washington. See Church v. West, 75 Wn.2d
502, 452 P.2d 265 (1969) and 5 R. Meisenholder, Wash.
Prac. § 341 (1975 Supp.). Section 401 would usually
yield the same result as decisional law predating it.
Some examples of admissible opinion testimony are: the

speed of a vehicle, the mental responsibility of another, -

whether another was "healthy", the value of one's own
property, and the identification of a person. Meisen-
holder § 341 (1975 Supp.).

Differences between existing Washington law and
Rule 701 are largely matters of form rather than sub-
stance. Although Model Code Section 401 assumes that
the witness may generally testify in terms of inference
and opinion, the court may require the testimony to be
stated in nonabstract detail if it finds that the witness is
capable of doing so satisfactorily and that the statement
by the witness of his conclusory inferences might mis-
lead the trier of fact. Rule 701 approaches the problem
in reverse. It assumes that the witness will give his testi-
mony by stating his observations in as raw a form as
practicable, but permits him to resort to inferences and
opinions when this form of testimony will be helpful.
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Both rules give the trial court a wide latitude of discre-
tion. As a practical matter, the Rule 701 is unlikely to
change Washington law. See Meisenholder § 343.

The subject matter of Rule 701 is analyzed in greater
detail in J. Powell & R. Burns, A Discussion of the New
Federal Rules of Evidence, 8 Gonz. L. Rev. 1, 14-16
(1972). '

RULE 702
TESTIMONY BY EXPERTS

If scientific, technical, or other specialized knowledge
will assist the trier of fact-to understand the evidence or
to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or edu-
cation, may testify thereto in the form of an opinion or
otherwise.

Comment 702

This rule is the same as Federal Rule 702 and is con-
sistent with previous law giving the court broad discre-
tion to determine whether a witness is qualified to
express an expert opinion. See State v. Tatum, 58 Wn.2d
73, 360 P.2d 754 (1961).

The Washington Supreme Court has more recently
cited Section 401 of the Model Code of Evidence as
governing the admissibility of expert testimony. See
Church v. West, 75 Wn.2d 502, 452 P.2d 265 (1969).
However, the results and language of these opinions in-
dicate that in effect the Court interprets Section 401 in
line with the prior general Washington case law. 5 R.
Meisenholder, Wash. Prac. § 351 (1975 Supp.)

RULE 703
BASES OF OPINION TESTIMONY BY EXPERTS

The facts or data in the particular case upon which an
expert bases an opinion or inference may be those per-
ceived by or made known to him at or before the hear-
ing. If of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon
the subject, the facts or data need not be admissible in
evidence.

Comment 703

This rule is the same as Federal Rule 703. The first
sentence codifies the universally accepted principle that
an expert may base an opinion on (1) first—hand infor-
mation or (2) facts or data presented to him at trial and
is consistent with previous Washington law. See 5 R.
Meisenholder, Wash. Prac. §§ 354, 355 (1965 & Supp.).
The second sentence allows an expert to base an opinion
on data which could not be admitted in evidence provid-
ed it is of the type reasonably relied upon by experts in
forming opinions upon the subject in their particular
field of competence. Before an expert will be permitted
to testify upon the basis of facts not admissible in evi-
dence, the court will have to find pursuant to Rule
104(a) that the particular underlying data is of a kind
that is reasonably relied upon by experts in the particu- .
lar field in reaching conclusions. If there is a serious is-
sue the trial judge will examine the expert outside the
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presence of the jury to determine whether these condi-
tions are met. Since Rule 703 is concerned with the
trustworthiness of the resulting opinion, the judge should
not allow the opinion if the expert can show only that he
customarily relies upon such material or that it is relied
upon only in preparing for litigation. The expert must
establish that he as well as others would act upon the
information for purposes other than testifying in a law-
suit. Weinstein's Evidence § 703[01] (1975).

The expert will ordinarily be in the best position to
know what data can be reasonably relied upon, and the
court will usually follow the expert's advice on the point.
The court's decision will, to a large extent, be based on
the degree of confidence it has in the professional calibre
and ethics of the expert group involved. Physicians are
likely to be given more leeway than accidentologists. Id.

Several older Washington cases suggest that the opin-
jon of an expert based solely upon hearsay reports or
other hearsay is inadmissible. Meisenholder § 357. One
case, however, held that a doctor could state his opinion
that the eyesight of a person was normal when the doc-
tor's opinion was based upon his office record of visual
field charts prepared by a technician during the course
of examination by the technician. Engler v. Woodman,
54 Wn.2d 360, 340 P.2d 563 (1959). And in State v.
Wineberg, 74 Wn.2d 372, 444 P.2d 787 (1968), the
court held that an expert could, in the trial court's dis-
cretion, be permitted to give an opinion as to the value
of property even though some of the factors (e.g., com-
parable sales prices) would be inadmissible as hearsay,
so long as the opinion was the product of the expert's
own independent judgment. Rule 703 reflects the ap-
proach taken in the more recent cases.

RULE 704
OPINION ON ULTIMATE ISSUE

Testimony in the form of an opinion or inferences
otherwise admissible is not objectionable because it em-
braces an ultimate issue to be decided by the trier of
fact.

Comment 704

This rule is the same as Federal Rule 704 and is con-
sistent with previous Washington law. In rejecting chal-
lenges that opinions should have been excluded because
they were opinions on ultimate facts, the court has per-
mitted opinions to be voiced upon various matters: that
the physical condition of prosecuting witness could not
have been the result of ordinary normal sexual inter-
course, the point of impact between vehicles based upon
skidmarks, the sanity or insanity of a criminal defend-
ant, the possibility of gainful employment, how a disease
would be communicated, and other matters. S R.
Meisenholder, Wash. Prac. § 356 (1965 & Supp.).

Except for testimony concerning foreign law, experts
are not to state opinions of law or mixed fact and law.
On this basis, questions such as whether X was negligent
can be excluded. Id.

The introduction of evidence under Rule 704 is sub-
ject to the restrictions of Rules 701 and 702, which re-
quire opinions to be helpful to the trier of fact, and Rule
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403, which authorizes the exclusion of time—wasting
evidence.

RULE 70§

DISCLOSURE OF FACTS OR DATA
UNDERLYING
EXPERT OPINION

The expert may testify in terms of opinion or infer-
ence and give his reasons therefor without prior disclo-
sure of the underlying facts or data, unless the judge
requires otherwise. The expert may in any event be re-
quired to disclose the underlying facts or data on cross—
examination.

Comment 705

This rule is the same as Federal Rule 705. It clarifies
Washington law by defining a procedure which cannot
be determined by reference to decisional law. See 5 R.
Meisenholder, Wash. Prac. § 354 (1965 & Supp.). The
use of hypothetical questions, often criticized by the au-
thorities, becomes an optional tactic rather than a re-
quirement, unless otherwise ordered by the court.

Without preliminary disclosure at trial of underlying
data, effective cross—examination is often impossible un-
less the information has been obtained through pretrial
discovery. The court, therefore, should liberally grant
permission for depositions and other discovery with re-
spect to experts under CR 26(b)(4). D. Smith & S.
Henley, Opinion Evidence: An Analysis of the New
Federal Rules and Current Washington Law, 11 Gonz.
L. Rev. 692, 697-98 (1976).

RULE 706
COURT APPOINTED EXPERTS

(a) Appointment. The court may on its own motion or
on the motion of any party enter an order to show cause
why expert witnesses should not be appointed, and may
request the parties to submit nominations. The court
may appoint any expert witnesses agreed upon by the
parties, and may appoint witnesses of its own selection.
An expert witness shall not be appointed by the court
unless he consents to act. A witness so appointed shall be
informed of his duties by the court in writing, a copy of
which shall be filed with the clerk, or at a conference in
which the parties shall have opportunity to participate.
A witness so appointed shall advise the parties of his
findings, if any; his deposition may be taken by any par-
ty; and he may be called to testify by the court or any
party. He shall be subject to cross—-examination by each
party, including a party calling him as a witness.

(b) Compensation. Expert witnesses so appointed are
entitled to reasonable compensation in whatever sum the
court may allow. Except as otherwise provided by law,
the compensation shall be paid by the parties in such
proportion and at such time as the court directs, and
thereafter charged in like manner as other costs.

(c) Disclosure of Appointment. In the exercise of its
discretion, the court may authorize disclosure to the jury
of the fact that the court appointed the expert witness.
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(d) Parties' Experts of Own Selection. Nothing in this
rule limits the parties in calling expert witnesses of their
own selection.

Comment 706

This rule is the same as Federal Rule 706, except that
a provision in paragraph (b) for compensating experts
from public funds was deleted. Rule 706 does not apply
to the appointment of defense experts in indigent crimi-
nal cases. That practice is governed by a more special-
ized rule, CrR 3.1.

Legal writers and revisers have long favored reform-
ing trial practice by implementing the trial judge's com-
mon-law power to call experts. Their imprecations
against the "battle of experts” led to the drafting of the
Uniform Expert Testimony Act in 1937, which later
formed the basis for Rules 403-410 of the Mode! Code

of Evidence, for Rules 59, 60, and 61 of the Uniform -

Rules of Evidence, and Federal Rule of Evidence 706.
Weinstein's Evidence § 706[01] (1975).

There is dicta in the Washington cases suggesting that

a judge may appoint an expert witness in nonjury cases.
Ramsey v. Mading, 36 Wn.2d 303, 310-11, 217 P.2d
-1041 (1950). (The dictum in Ramsey was inaccurately
characterized as a holding in State v. Swenson, 62
Wn.2d 259, 277, 382 P.2d 614 (1963).) A relatively
small number of rules and statutes relate to the appoint-
ment and compensation of experts in specific kinds of
cases. Rule 706 codifies the common-law power of the
court to call an expert and defines a procedure applica-
ble to all cases.

Expert witness fees in state condemnation proceedings
are payable from public funds, as anticipated by Federal
Rule 706, but only pursuant to a statutory scheme which
imposes certain conditions and restrictions not found in
the federal rule. Sec RCW 8.25.070. The statute does
not mention the possibility of the expert being appointed
by the court, and the statute does not authorize the dis-
bursement of public funds for an appointed expert. The
drafters of the Washington rule climinated the language
in Federal Rule 706 authorizing disbursement of public
funds in deference to applicable statutes.

There is an obvious danger that the jury will be more
impressed by an cxpert appointed by the court than by
one called by a party. It has becn argued that to disclose
to the jury the fact that an expert was appointed by the
court would violatc the state constitutional prohibition
against a judge commenting on thc evidence. 5 R.
Meisenholder, Wash. Prac. § 363 (1965); Const. art. 4,
§ 16. The court's discretion to makec such a disclosurc
under Rule 706(c) should be used with extreme caution
to avoid the possibility of commenting on the evidence.

ARTICLE VIII
HEARSAY
RULE 801

DEFINITIONS

The following definitions apply under this article:
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(a) Statement. A "statement" is (1) an oral or writ-
ten assertion or (2) nonverbal conduct of a person, if it
is intended by him as an assertion.

(b) Declarant. A "declarant” is a person who makes a
statement.

(c) Hearsay. "Hearsay" is a statement, other than one
made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the
matter asserted.

(d) Statements Which Are Not Hearsay. A statement
is not hearsay if—

(1) Prior Statement by Witness. The declarant testi-
fics at the trial or hearing and is subject to cross—exam-
ination concerning the statement, and the statement is
(i) inconsistent with his testimony, and was given under
oath subject to the penalty of perjury at a trial, hearing,
or other proceeding, or in a deposition, or (ii) consistent
with his testimony and is offered to rebut an express or
implied charge against him of recent fabrication or im-
proper influence or motive, or (iii} one of identification
of a person made after perceiving him; or

(2) Admission by Party—Opponent. The statement is
offered against a party and is (i) his own statement, in
either his individual or a representative capacity or (ii) a
statement of which he has manifested his adoption or
belief in its truth, or (iii) a statement by a person auth-
orized by him to make a statement concerning the sub-
ject, or (iv) a statement by his agent or servant acting
within the scope of his authority to make the statement
for the party, or (v) a statement by a co—conspirator of
a party during the course and in furtherance of the
conspiracy.

Comment 801

This rule is the same as Federal Rule 801, except that
subsection (d)(2)(iv) has been modified with respect to
the admissibility of statements by agents and servants.

Section (a). The definition of "statement"” is consistent
with previous Washington law. Oral assertions, written
assertions, and assertive conduct all constitute state-
ments, but acts of nonassertive conduct do not. 5 R.
Meisenholder, Wash. Prac. § 387 (1965 & Supp.).

Section (b). Section (b) is self-explanatory.

Section (c). The definition of "hearsay” is substan-
tially in accord with previous Washington law. See
Moen v. Chestnut, 9 Wn.2d 93, 113 P.2d 1030 (1941).

Section (d). This section excludes from the definition
of hearsay several types of statements which literally are
within the definition. Statements excluded from the
hearsay rule by Rule 801(d) are admissible as substan-
tive evidence. The rule does not affect the use of prior
inconsistent statements to impeach a witness. The use of
these statements for impeachment is governed by Rule
613.

Subsection (d)(1) defines the extent to which prior
out—of-court statements are admissible as substantive
evidence if the declarant is presently available for cross—
examination at trial. One Washington case is in accord
with the theory expressed by the rule. State v. Simmons,
63 Wn.2d 17, 385 P.2d 389 (1963). Other cases, howev-
er, are to the contrary. Meisenholder § 381. The rule
clarifies the law by detailing the circumstances under
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which the statements are admissible and conforms state
law to federal practice.

Subsection (d)(1)(i) provides that a witness' prior in-
consistent statement is admissible as substantive evi-
dence if it was given under oath subject to the penalty of
perjury at a trial, hearing, or other proceeding, or in a
deposition. The rule does not require the statement to
have been subject to cross—examination at the time it
was made. See Conference Report, quoted in Wein-
stein's Evidence 801-24 (1975). The rule would not,
however, necessarily admit statements made in pretrial
affidavits. The rule applies only to statements given in a
trial, hearing, proceeding, or deposition. Although the
meaning of "proceeding” is not yet clear, it has been
observed that the words of limitation were designed in
part to prevent the admission of affidavits given by a co-
erced or misinformed witness. Weinstein's Evidence §§
“801(d)(1)[01], 801(d)(1)(A)[01] 1055 (9th Cir. 1976).
The constitutionality of a California statute even less re-
strictive than Rule 801(d)(1)(i) was upheld in California
v. Green, 399 U.S. 149 (1970).

Subsection (d)(1)(ii) makes statements admissible as
substantive evidence which were previously admissible
only to rehabilitate an impeached witness. See Meisen-
holder § 306.

Subsection (d)(1)(iii) is consistent with previous
Washington law. See State v. Simmons, 63 Wn.2d 17,
385 P.2d 389 (1963).

Subsection (d)(2) differs from previous Washington
law more in theory than in practice. Previous decisions
have considered admissions by party-opponents to be
hearsay but have admitted them as an exception to the
hearsay rule. Meisenholder § 421. Rule 801 continues to
admit the statements, not as an exception to the hearsay
rule, but by excluding them from the definition of hear-
say altogether.

Statements of others that are expressly adopted by a
party have been held admissible as admissions. State v.
McKenzie, 184 Wash. 32, 48 P.2d 1115 (1935). State-
ments by authorized persons have been similarly held to
be admissions. State ex rel. Ledger Pub. Co. v. Gloyd,
14 Wash. 4, 44 P. 103 (1896).

Federal Rule 801 provides in relevant part: "A state-
ment is not hearsay if . . . the statement is offered
against a party and is . . . a statement by his agent or
servant concerning a matter within the scope of his
agency or employment, made during the existence of the
relationship. . . ." The Washington cases have not
adopted the rule of broader admissibility expressed by
the federal rule. The traditional rule, which was applied
in early Washington decisions, was that, "the acts and
declarations of the agent, when acting within the scope
of his authority, having relations to, and connected with,

and in the course of, the particular transaction in which

he is engaged, are, in legal effect, the acts or declara-
tions of his principal.” Tacoma & Eastern Lumber Co.
v. Field & Co., 100 Wash. 79, 86, 170 P. 360 (1918).
This was known as the "res gestae” rule, and the admis-
sibility of an agent's statement depended upon how
closely the statement was related to the transaction in
question. Mecisenholder § 425(1).
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Later decisions have phrased the rule not in terms of
res gestae, but in terms of whether the agent was auth-
orized to make the statem